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THE CODE ON WAGES, 2019- ANOTHER NEEDLE IN A HAYSTACK 

OF INADEQUATE LABOUR LAWS 

-Shouraseni Chakraborty 

 

ABSTRACT 

The Ministry of Law and Justice has recently introduced a labor code that aims to lessen 

the complexity in the interpretation of basic terms, defined differently in the country's myriad 

labor laws. It also seeks to fill the void that is present in the present labor laws. It is seen as a 

historic move with its attempt to include every worker in the workforce irrespective of the nature 

of their job, the type of institution they work in, or any other factor. However, on a close analysis 

of the Code, it is revealed that it is fallacious in certain aspects. It merely has done away with 

essential provisions of the past, reiterated the previous legislation's mistakes, and lacks a vision 

for a country's holistic development. 

Further, it fails to provide a balance between the rights of the employer and the 

employee. It unabashedly favors the former in certain scenarios, while it indirectly believes that 

every worker should be given bonuses irrespective of their performance. This puts an additional 

burden on the employer and does not ensure quality performance without an appropriate 

incentive. 

As India is in the middle of an imminent labor crisis, taking into consideration the 

perilous condition of the migrant laborers amidst the COVID-19 chaos, which affects the lives 

and livelihoods of its significantly huge informal labor population, it is pertinent to have a close 

look into the ability of the Code and check its validity in achieving the purpose. 

 

INTRODUCTION 

The Ministry of Law and Justice, Government of India, to consolidate the country's labor 

laws, had notified the Code on Wages, 2019 ("the Code")1 in August 2019. The Code was 

previously introduced in the year 2017. But such introduction was rendered unsuccessful at the 

time. The Code went under constant scrutiny by the Standing Committee of Labour, which 

                                                           
 Student at National University of Study and Research in Law (NUSRL) Ranchi  
1 The Code on Wages, 2019, No. 29, Acts of Parliament, 2019 (India). 
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provided its recommendations2 in December 2018 on the inputs and research based on the trade 

unions, organizations, and individuals' reports. The main objective of the Code was to 

promulgate a uniformity over the labor laws of the country by bringing forth amendments of 

laws relating to wages, bonuses, and matters connected in addition to that or incidental thereto.3 

This enactment saw the automated-immediate repulsion of the existing labor statutes, namely, 

the Payment of Wages Act, 19364, the Minimum Wages Act, 19485, the Payment of Bonus Act, 

19656 , and the Equal Remuneration Act, 19767.  

The Code, which the Parliament approved in August 2019, is believed to benefit about 50 

crore workers.8 The Code provides a bonafide confusion as to whether it properly achieves its 

purpose to "amalgamate, simplify and rationalize"9 existing laws on the subjects of payment of 

wages, minimum wages, bonus, and equal remuneration.  

However, on a close analysis of the Code, it has certainly omitted or diluted the previous 

legislation's critical provisions. As India is in the middle of an imminent labor crisis, taking into 

consideration the perilous condition of the migrant laborers amidst the COVID-19 chaos, which 

affects the lives and livelihoods of its significantly huge informal labor population, it is pertinent 

to have a close look into the ability of the Wage Code and check its validity in achieving the 

purpose.10 

 

THE CODE vis-a-vis THE PREVIOUS LEGISLATIONS 

The Code that aims to consolidate the Act above is constructed in a contrasting vein to all 

these Acts, broadening its horizon and being more employee-friendly. The points of 

differentiation are mentioned below; 

 

The Equal Remuneration Act, 1976:  

                                                           
2 The Code on Wages Bill, 2017, Ministry of Labour and Employment Forty-Third Report Standing 
Committee on Labour, 2018 (India). 
3 Supra note 1. 
4 Payment of Wages Act, 1936, No. 4, Acts of Parliament, 1936 (India). 
5 Minimum Wages Act, 1948, No. 11, Acts of Parliament, 1948 (India). 
6 Payment of Bonus Act, 1965, No. 21, Acts of Parliament, 1965 (India). 
7 Equal Remuneration Act, 1976, No.25, Acts of Parliament, 1976 (India). 
8 Supra note 2. 
9 Supra note 2. 
10 Nivedita Jayaram, Protection of Workers’ Wages in India: An Analysis of the Labour Code on Wages, 
2019, 54 EPW,  2349-8846 (2019).. 
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The Equal Remuneration Act, 1976, which provides equal remuneration to men and women for 

similar work done, is by the principle of "equal pay for equal work."11 It provides for an equal 

opportunity for men and women during recruitment for a particular type of work.  

Conversely, the Code has broadened the scope of non-discrimination among all the 

employees in multi-disciplinary arenas, be it at the time of recruitment or concerning the 

payment of wages.12 It takes into consideration all the factors of employment wherever an 

inequality is faced. 

 

The Minimum Wages Act, 1948: 

The Minimum Wages Act applies to any employer who employs more than one employee 

in a scheduled employment structure. A minimum wage rate is fixed under the Act. The Act 

mandates the employers in a planned employment structure to pay the employees at least the 

minimum slab fixed under the Act by any State Government. 

The Code applies to all the employees- be it skilled, unskilled, operational, supervisory, 

manual, administrative, managerial, clerical, and technical. It brings under its ambit the workers 

from all establishments. The Code includes under its purview, the workers from the unorganized 

sectors, who, before the passage of this Code, had little or no legal presence in the statutes. 

Further, this Code proves to be dynamic, with the revision of the rate of wages every five years. 

 

The Payment of Wages Act, 1936: 

This Act concerns itself with wages to employees of factories, industries, and similar 

establishments. The Code has broadened the ambit and has been made applicable to the workers 

employed in any establishment. The Act was devoid of any provision for the severance or the 

payment of wages post-termination. Still, the Code specifies wages to employees within 2 days 

of termination upon tendering their resignation. Another prominent differentiating factor 

between the Act and the Code is the dependence on the establishment's size concerning the 

timeline of payment of wages. 

Whereas the Act specified different timelines for the payment of wages, such as, within 7 

days from the date of completion of a wage period and 10 days from the date of completion of a 

wage period, depending on the size of the establishment, the Code has made it mandatory for the 

                                                           
11 INDIA CONST. art. 38, cl. 2. 
12  Supra note 1, § 3. 
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payment of wages to an employee within 7 days from the date of completion of wage period 

regardless of the size of the establishment, the sector, and the wage ceiling.13 

 

Payment of Bonus Act, 1965: 

The Act's main focus is providing an annual bonus to employees employed in every 

establishment with a workforce of 20 or more employees on any day of an accounting year. The 

payment of a bonus to an employee is unconditional and requires to be paid irrespective of the 

fact that an employee has made a profit that accounting year in which the bonus is payable. 

However, a new establishment is exempted from paying bonuses in the first five years if they 

incur no profit. 

The Code remains consistent in computing the bonus amount concerning the Act but lists 

disqualifications for receipt of the bonus. It also provides that sexual harassment claims against a 

particular employee are to be taken as a ground for dismissal and non-payment of bonus.14 

 

THE NEED AND OBJECTIVE OF THE CODE 

The biggest impediment that labor faces in the Indian scenario are its inclusion in the 

Concurrent List under India's Constitution, which automatically opens the floodgates for both the 

Centre and the States to formulate laws accordingly. As a result, there are more than 50 Central 

legislations and over 200 state legislation governing labor and employment matters in India, 

many of which are outdated. 

 The Second National Commission voiced the need for labor-friendly legislation on Labour 

(2002-03), which recommended consolidation of labor regulations into five categories- Industrial 

Relations, Wages, Social, Security, Safety, and Welfare Working Conditions.15 The "Working 

Group on Labour Laws & Other Labour Regulations"16 acted as a catalyst for voicing such 

reform's importance and was succeeded by the 2017 Code and the Standing Committee Report. 

 The Code differentiates itself concerning the fact that it targets to transform obsolete laws, 

few of which have been enacted even before independence. All these Acts came into force before 

India's historic Liberalisation, Privatisation and Globalisation attempt in 1991, which opened the 

Pandora's Box for India's economic reform. As the economy developed, the need for an 

                                                           
13 Supra note 1, § 17. 
14 Supra note 1, § 29, cl. d. 
15 K.R. Shyam Sundar, Second National Commission on Labour (SNCL) and Reform of Industrial 
Relations System: Some Comments, 42 INDIAN JOURNAL OF INDUSTRIAL RELATIONS, 252–270 (2006). 
16 Id. 
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enhanced system of Labour became inevitable. As the unorganized and the agricultural sector 

form a majority of the Indian workforce, it was the need of the hour to construct laws that came 

to their rescue against sudden, illegal, and unprecedented retrenchment.  

The country consists of a 400 million workforce, of which 49% are dependent on wages 

for the subsistence of their households.17 However, there has been a sharp decline in the wage 

growth rates, both in the urban and the rural areas in modern times.18 As per the ILO Report on 

the labor conditions, India leads in the fastest fall of labor share in profits, which shows a strong 

inverse relationship between the labor wages and the labor productivity.19 Further, the Economic 

Survey, 2018 reveals that the minimum wage laws do not protect 1 in 3 wage workers because of 

faulty implementation of the remote areas' laws.20 

The present Code is backed by the Central Government's claim that it will address the 

wage crisis in a far more effective manner, broadening the horizons and simplifying the process 

of reachability.21 The Code aims at bringing the vast unorganized sector and its participants 

under the legal parlance. 

 

THE SALIENT FEATURES OF THE CODE 

The Definition of 'Wages' 

The Code answers a pertinent question in the determination of the true definition of wages. 

There are 12 different definitions of the term in different labor law legislation, making its 

interpretation difficult in the present scenario. The Code simplifies the Definition, ensuring an 

expectancy in reducing litigation costs and compliance costs for employers. It promotes 

uniformity in defining the term 'wages,' which is constant in applying minimum wages, payment 

of wages, and bonus payment.22 The Definition of wages now has three parts to it- an inclusion 

                                                           
17 National Sample Survey Office, Employment and Unemployment Situation in India 2009-10, Ministry of 
Statistics & Programme Implementation, Government of India (2011). 
18 Prasanna Mohanty, Slowdown Blues: Govt. Needs to Raise Income Levels of Working Population to 
Boost Growth, BUSINESS TODAY , https://www.businesstoday.in/opinion/slowdown-blues-govt-needs-raise-
income-levels-worki ng-population-boost-growth/story/373820.html.  
19 INTERNATIONAL LABOUR ORGANISATION, India Wage Report: Wage Policies for Decent Work and 
Inclusive Growth (Oct.30, 2020), https://www.ilo.org/wcmsp5/groups/public/---asia/---ro-bangkok/---sro-
new_delhi/documents/ publication/wcms_638305.pdf. 
20 Department of Economic Affairs, Economic Survey 2018-19, Volume 1, Ministry of Finance, 
Government Press, New Delhi (2019). 
21Ashwani Mahajan, Is This Merely Simplification of Labour Laws?, NEW INDIAN EXPRESS, 
http://www.newindianexpress.com/opinions/2019/aug/11/is-this-merely-simplification-of-labour-laws-
2017144.html.  
22 Supra note 1, § 2, cl. y. 
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part, specified exclusions, and conditions subject to the use of such exclusions. The dearness 

allowance, basic pay, and retaining assistance are included in the Definition.23  

The Definition most pertinently excludes components such as statutory bonus, the value of 

house accommodation and utilities (light, water, medical, etc.), employer contribution to 

provident fund/ pension, conveyance allowance/traveling concession, the sum paid to defray 

certain work expenses, house rent allowance, remuneration payable under the settlement, 

overtime allowance, commission, gratuity, retrenchment compensation.24 The saving clause to 

this states that in a situation where the exclusions exceed 50% of all remuneration, such excess 

amount is considered "wages." This acts as a saving grace for the workers so that the companies 

do not adopt compensation structures, which result in wages being reduced to below 50% of total 

remuneration.25 

 

Minimum Wages 

The procedure concerning the determination of wages is in line with the Minimum Wages 

Act. However, with the passage of the Code, a new concept of Floor Wage26 has been 

introduced, which puts the Central Government in the position to fix wages following a 

particular region's geographical conditions.27  

The appropriate government has lower authority than the Central Government in fixing the 

minimum wage rate. Such shall not be lesser than the floor wages fixed by the Central 

Government.28 Further, the minimum wage rate is to be reviewed by the government every 5 

years. Additionally, the Code provides that if the employee works overtime, he needs to be paid 

hourly, providing an extra amount for every additional hour worked. Such overtime rate should 

not be less than twice the normal rate of wages.29 

 

Removal of Thresholds 

                                                           
23 Id. 
24 THE COCHIN CHAMBER OF COMMERCE & INDUSTRY, Decoding the Wage Code, The Cochin Chamber of 
Commerce & Industry,  https://www.cochinchamber.org/events/187 (last visited Aug. 26,2020). 
25 Tarun Garg and Shubham Goel & Saraswathi Kasturirangan, The Code on Wages, 2019: 
Understanding the key changes to wages, remuneration and bonus,  THE ECONOMIC TIMES, 
https://economictimes.indiatimes.com/small-biz/legal/the-code-on-wages-2019-understanding-the-key-
changes-to-wages-remuneration-and-bonus/articleshow/72913106.cms?from=mdr. 
26  Supra note 1, § 6, cl. 6. 
27 Id, § 9, cl. 1. 
28 Id, § 9, cl. 2. 
29 Id, § 14. 
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Previously, the payment of wages provisions applied only to employees drawing wages 

below Rs 24000, as provided by reading the Payment of Wages Act and the Notification issued 

by the Ministry of Labour and Employment in juxtaposition.30 There is no such threshold under 

the present Code and puts the employer under liability to provide timely wages to the employees. 

 

Period and Payment of Wages 

The Code provides express provisions for the employer to fix the employees' wage period 

daily, weekly, fortnightly, or monthly. It stipulates the time limit for the employers for the 

payment of such wage.31 The positive area enshrined by the Code is the provision of non-

monthly wages, which is a fresh concept in the times of gig-economy. This sets a departure from 

the Payment of Wages Act, which provides for a contrary provision. 

 

Provision of Inspectors-cum-facilitators 

 The Code calls for the appointment of inspectors and facilitators and chalks out their 

powers. They are to derive their dual power/function by providing compliance advice to 

employers and workers and conducting inspections.32 The inspectors are to act according to the 

inspection schemes as laid down by the appropriate government.33 

 

Revamped Provisions for Offences and Penalties 

The Code has provided a good impetus for trade unionism by allowing only registered 

trade unions to make complaints under the Code.34 It provides for penalty for contraventions 

listed under the Code.35 The Code also recognizes the right of audi-altrem-partem for the 

employers and allows them to present their contention before the Inspector-cum-facilitator 

before the initiation of prosecution proceedings, in case of an unintentional default on their side 

as a result of misinformation, or lack of information36 

 

 

                                                           
30 Ministry of Labour and Employment, Notification No. S.O. 2806 (E) dated August 29, 2017. 
31 Supra note 1, §§ 16 & 17. 
32 Id, § 51. 
33 Id. 
34 Id, § 45, cl. 4(b) & § 47, cl. 2. 
35 Id, § 53. 
36 Id, § 58. 
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Period for Claims and Opportunity to Cure 

As opposed to the current laws, where the period within which an application for 

adjudication of a claim is to be filed varies from some months to a year, the present Code 

extends the period for claiming an opportunity to cure to three years from the time the claim 

arises.37 

 

THE LACUNAE 

Even though the Code leaps forward in establishing sound labor standards in India, it 

certainly lacks certain aspects. It is inefficient in meeting the demands of the target market- the 

country's present economic status. On close observation of the Code, it is evident that it has 

omitted the previous legislation's critical provisions. 

 

Confusion over the Definition of 'Wage' 

With the amalgamation of the pre-existing four definitions of 'wage,' there exists a lacuna 

in its interpretation. For example, the Code provides for the inclusion of "all allowances"38 

simultaneously. It excludes House Rent Allowance to be a part of wages (even though HRA 

forms a steady part of Minimum Wages Act under the Definition of wages). This questions the 

inclusivity principle and the vagueness in its approach. This puts the employer in a 

disadvantageous position who will have to remunerate his employee twice over this issue. 

 

Non-Justification over "Remuneration Payable under Settlement" 

The Code fails to justify why "remuneration payable under settlement" will not be 

considered during the consideration of payment of wages or bonus or both. This would render all 

the wage-settlements between the employers and employees for two-three years ineffective and 

devoid of being termed as 'wage.' This would open a floodgate of litigation regarding the 

interpretation. 

 

The Faulty Objective 

                                                           
37 Id, § 545, cl. 6, § 54, cl. 3 & § 59. 
38 Id, § 2, cl. y. 
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The Code claims to apply to the unorganized sector. The earlier legislation was not 

inapplicable to the unorganized sector. They were devoid of proper regulatory provisions and 

collective bargaining. So the minimum wage law was meant to cover sectors that suffered from 

weak collective bargaining power, especially those with a high concentration of casual Labour.39 

Instead, there has been inculcation of a new problem of inadequate regulations and faulty 

interpretation of laws. In this context, the Code dismantles the existing mechanisms without 

replacing them with viable alternatives. 

 

The Ambiguous Minimum Wage Rate 

The Raptakos Brett40 case proved to be a milestone in determining a definitive need-based 

formula to fix minimum wages. This formula was unanimously recommended by the Indian 

Labour Conferences of 1957, 2012, and 2015. The criteria determined by the Conferences took 

into consideration the humanitarian, social, and economic well-being of the workers, taking 

factors like adequate nutrition, clothing, fuel and lighting, education and healthcare, and old-age 

provision. It further aimed at covering social costs such as marriages, festivals, and recreation for 

three consumption units per worker to take into account the needs of the worker's entire 

household.41  

This methodology considers the workers' mental and physical conditions, rather than 

treating them as mere ingredients of production. But the Code completely disregards this 

method, leaving the decision regarding the same in the administrators' hands. Further, there are 

procedural shortcomings in the implementation of such.42 

 

Leniency in Punishment 

Unlike the Minimum Wages Act and the Payment of Bonus Act, which provides 

punishment for imprisonment up to six months, the penal consequences under the Code are far 

from rigidity. The only punishment is limited to a fine.43 Only in case of a second conviction 

from the first, within 5 years, calls for a conviction with imprisonment.44 Additionally, it is to be 

                                                           
39 Supra note 11. 
40 Raptakos Brett And Co. Ltd v. Ganesh Property, AIR 1998 SC 3085. 
41 Supra note 11. 
42 Shyam Sundar and Rahul Sapkal, The Many Misses of the Wage Code, BUSINESS LINE (Mar. 14, 2018) 
https://www.thehindubusinessline.com/opinion/the-many-misses-of-the-wage-code/article232 45863.ece. 
43 Supra note 1, § 54, cl. 1(a).  
44 Id, § 54, cl. (1)(b). 
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noted that the offenses of non-maintenance or improper maintenance of records and registers in 

the establishment are punishable only with a fine.45 This shows that the Code focuses more on 

paying fines as a punitive measure, allowing the absolving of liability majorly on financial terms. 

 

Guaranteed Bonuses 

According to the new Code, the bonus payment should be irrespective of the worker's 

financial situation, performance, or economic background. The Code indirectly holds the view 

that every single worker should be given bonuses irrespective of their performance. This puts an 

additional burden on the employer and does not ensure quality performance without an 

appropriate incentive. 

 

CONCLUSIVE SUGGESTIONS 

Having a uniform wage system in the country has become imperative, especially after the 

Covid-19 scenario. But the Code is seen to be lenient over one end in some situations and vice 

versa in others, thus lacking equilibrium. Hence, it is recommended that the government make 

the definitions more viable and more comfortable to interpret. Proper measures should be taken 

to implement the laws in such a manner that it balances every end. It is high time that the plight 

of both the employers and employees be taken into consideration. 

For instance, the inclusion of insurance in the monthly salary to cover the employees in a 

force majeure situation like Covid-19 would make it easier on both the employers and the 

employees' end. It would make retrenchment avoidable in unforeseen circumstances. But 

provision for such clauses in the company's by-laws or the employment contracts would give no-

holds-barred powers to employers who may use such position arbitrarily, putting the employee in 

a hazard. Hence, a uniform statute needs to address such a scenario to ensure proper compliance. 

 Lastly, the minimum wage fixation should be done keeping in mind the labor population's 

socio-economic conditions. The Code should strike a right balance between Social Security, 

Industrial Security, and Industrial Relations. The previous wage legislation resulted from tough 

reforms and historical struggles and has been both comprehensive and progressive.46 Rather than 

completely overhauling the present mechanisms, it is pertinent to check for the proper 

                                                           
45 Id, § 54, cl. 2. 
46 T.S. Papola, Role of Labour Regulations and Reforms in India: Country Case Study on Labour Market 
Segmentation, INTERNATIONAL LABOUR ORGANISATION, Employment Working Paper, No 147, 2013. 
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implementation of this legislation and provide checks and balances to understand the informal 

sector better and not limit it to technicalities subjectivity. 

 

 

**** 
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AMARTYA SEN AND HIS IDEA OF JUSTICE:  

A NEED FOR DEMOCRACY 

-Disha Mohanty* 

 

ABSTRACT 

What is Justice? For generations, social scientists like Locke, Rawls, Karl Marx have 

been trying to give the world the perfect idea of Justice to make sure that ideal Justice could be 

ingrained in our societal systems. Their theories have been based on the idea of "transcendental 

institutionalism," which worked by perfecting Justice's idea and building perfect institutions 

rather than concentrating on the imperfect societies in reality. Through his Idea of Justice, Nobel 

Laureate Amartya Sen strikes a balance between these three fundamental elements and suggests 

ideas that are practically applicable in this society. Sen says that a theory of Justice should 

constantly be aimed at reducing injustice and not merely be focused on building ideal, just 

societies, an idea that's found in most dominant political philosophies today.   

This paper provides an insight into Amartya Sen's idea of Justice as to how it strikes a 

balance between Democracy, Justice, and freedom; its comparison with Rawlsian principles of 

Justice, its interpretation in terms of Indian jurisprudence concepts of Nyaya and Niti, and 

finally brings forth the importance of this concept of jurisprudence in the Indian courts. 

Keywords: Justice, Social Justice, Amartya Sen, John Rawls, Democracy 

 

INTRODUCTION 

The concept of Justice is one of the most ambiguous and vexed topics of all time. Right 

from Plato to modern-day philosophers, everyone has had a different take on the subject. But 

what exactly is Justice? Is it justified to go about dwelling on injustices of the past to seek Justice 

today? Can "revenge" be considered as a means to get Justice? Are any means legitimate in the 

pursuit of a perceived "just" goal? Is it possible to attain an ideal state of Justice by following a 

set of principles? 

                                                           
* Student at National Law University and Judicial Academy, Assam. 
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Traditional philosophers such as Hobbes and Kant and contemporary philosophers like 

John Rawls have been trying to describe the ideal State of Justice or even develop guidelines to 

design perfectly just societies.1 While the utilitarian concept defines Justice as doing good to 

most people,2 Marx views Justice as only a smoke-screen used by the capitalists to exploit the 

commoners. In contrast, others view it as a concept similar to equality.3 From these observations, 

it is safe to conclude that there can never be any definite idea of Justice globally acknowledged. 

These concepts are relative, and it will only be unfair to fixate them. Prof. Amartya Sen has 

brilliantly elucidated this idea through the example of a flute.4  

There's a situation where three kids Anne, Bob, and Carla, are fighting over a single flute. 

Carla was the one who had made the flute. Bob was extremely poor and didn't have any toy. 

Anne was the only one who knew how to play the flute properly. An economic egalitarian would 

say that Bob should be given the flute, whereas a libertarian would choose Clara while the 

utilitarian would choose Anne.  

All three claims are legitimate, and this only shows us that there is no perfect Justice idea. 

Justice has always been a plural concept and cannot be dictated by anyone's philosophy. 

Therefore, Sen suggests that the world needs to move towards a comparative and realization-

based justice system. Multiple ideas can co-exist, and all agreements are reached through public 

reasoning and Democracy. 

At the beginning of the 20th century, it was established that the theories of Justice, which 

were based solely on either the conceptual approach (like John Austin) or the analytical approach 

(like Henry Maine), were never taken seriously. In today's modern world, for a workable theory 

of law, it needs to be framed after considering the legal system's practical aspects and 

substantiating it with a suitable jurisprudential basis. Oliver Wendell Jr has also seconded this in 

Common Law (1881), where he mentions that the development of law has not been based on 

                                                           
1 Charles Barclay Roger, Amartya Sen and the Idea of Justice, OPEN DEMOCRACY 
https://www.opendemocracy.net/en/amartya-sen-and-idea-of-justice/.  
2 Julia Driver, The History of Utilitarianism, THE STANFORD ENCYCLOPEDIA OF PHILOSOPHY (2014), 
https://plato.stanford.edu/archives/win2014/entries/utilitarianism-history/. 
3 Dhawal Shankar Srivastav, Rawls’s Theory of Justice Through Amartya Sen’s Idea,1 INDIAN LAW 

INSTITUTE L. REV. 151, 151 (2016). 
4 AMARTYA SEN, THE IDEA OF JUSTICE 13 (Penguin Books 2010). 

https://www.opendemocracy.net/en/amartya-sen-and-idea-of-justice/
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logic but how the legal system and its laws have evolved.5 Nobel Laureate Amartya Sen has 

followed this process to propound his idea of Justice.  

 

SEN'S IDEA OF JUSTICE 

More than 80 years ago, growing up in Bengal, Prof. Amartya Sen had the first-hand 

experience of poverty and inequality. He focuses predominantly on economic rationality and 

social Justice through his idea of Justice and approaches them alike. 

Amartya Sen's idea of Justice is based on a political philosophy that revolves around 

reducing the various forms of injustices in society today, rather than simply attempting to 

achieve ideally just States. Sen believes that to understand Justice. One needs to understand 

injustice. The brunt of injustice teaches one the importance of Justice, and history is a witness to 

many such instances.6 Therefore, Justice can only be restored by fighting the existing injustices.  

This thought that the idea of Justice should be more dependent on people's actual lives rather 

than aiming to build ideal institutions forms the gist of Sen's idea of Justice. 

Democracy, liberty, and justice lie at the core of all societal systems, and these concepts 

must work hand in hand for the better functioning of our societies. The idea was to view 

Democracy separately from the institutions built to represent the government, i.e., understand 

that the government exists to function the democratic elements to empower citizens and not the 

other way around. Through this idea, Sen preaches how the tool of Democracy (via public 

reasoning) and the freedom of choice can maximize Justice in the country. His capability-based 

approach (first articulated in 1980) brings into limelight the freedom of choice, which lets every 

individual choose a life that they value based on their reasoning and without harming others' 

freedom or choices.7 According to him, Justice theories should have their roots in people's 

freedoms and encourage them to live diverse lives that they can value.8 

This idea can also be substantiated and related to J.S. Mill's Harm Principle, which states 

that in any given society, the moral and physical well-being of all members is necessary, and the 

                                                           
5 O.W. HOLMES, JR., THE COMMON LAW 1 (Dover Publications Inc. 1991). 
6 Roger, supra note 1.  
7 Thomas R. Wells, Sen’s Capability Approach, INTERNET ENCYCLOPAEDIA OF PHILOSOPHY 
https://www.iep.utm.edu/sen-cap/. 
8 19(2), AMARTYA SEN, JUSTICE: MEANS VERSUS FREEDOMS. PHILOSOPHY & PUBLIC AFFAIRS 112 (Wiley, 
1990). 

https://www.iep.utm.edu/sen-cap/
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use of power against a person's will is justified if it means upliftment of the society at large.9 

This sets it apart from utilitarianism or resourcism, which works only according to the State's 

ideals of a 'just' and 'fair' life without considering the general public's needs or opinions.10  

Through his social choice theory, Sen throws light on the grave problems in the 

"transcendental approach" of John Rawls.11 This approach involves focusing on the idea of 

"perfect justice" instead of comparing the existing justices and injustices. It focuses on ideal 

institutions without taking into consideration the flaws that emerge with the real societal 

systems.12 Rawls believed that social Justice depended on setting ideal institutions based on 

principles that can be applied without inconsistency or self-defeating coherence to all citizens.13  

On the other hand, Sen believes that it is not the institutions in themselves but their 

outcomes, which matter when deciding on social Justice. He believes that it needs to be drafted 

to retain its character after harmonizing the differences post-globalization for any distributive 

justice theory to be globally feasible. Thus, only providing institutions is not enough. Therefore, 

social justice theories should be shaped on social choice and fairness, not utopia.  

According to Prof. Sen, for a theory of Justice to be successful and sustainable, it needs 

to yield judgments in the form of comparative Justice and help the jurists understand whether 

they're moving closer to realizing Justice.14 Through this, he reiterates that a realization-based 

understanding of Justice should be followed. It focuses on reforming people's behavior rather 

than presuming all of them go by the book of exemplary behavior.15   

 

JUSTICE: ITS RELATION TO FREEDOM AND REASONING 

As already mentioned, Sen rejected the idea of perfect Justice. In fact, according to him, a 

comparative framework that allowed people to choose between two alternatives of the good and 

bad and that was enough to, at least, start battling injustice.16 He adopted the realization-focused 

                                                           
9 JOHN STUART MILL, ON LIBERTY 23 (2nd ed. 1863). 
10 Id. 
11 Wells, supra note 7. 
12 SEN, supra note 4, at 6. 
13 JOHN RAWLS, JUSTICE AS FAIRNESS 86 (Belknap Harvard, 2001). 
14 SEN, supra note 4, at 173. 
15 A. Lakshminath & Mukund Sarda, Practice Theory of Law, Pragmatic Rationalism and Social Choice, 1 
CNLU LAW JOURNAL 9, 20 (2010). 
16 Wells, supra note 7. 
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approach that accepted the importance of modern representative democracies' underlying 

institutions while not neglecting people's lives and capabilities.17 The goal was to improve the 

public's participation in all these democratic institutions and encourage public reasoning among 

people.  

Sen's idea of Justice remains deeply rooted in the fundamentals of liberalism.18 Capability 

refers to an individual's freedom to choose his/her life, and its value need not be in accordance 

with any pre-determined comprehensive way of living.19 This shows that the capability-based 

approach towards Justice goes hand in hand with liberalism.  

This take on Justice doesn't only consider freedom of opportunity as one of its intrinsic 

elements but also the agency's process through public reasoning and public consultation. This 

represents Democracy in its truest sense of "for the people, of the people, by the people," where 

nothing is enforced on the people by the State against their wishes. 

Furthermore, this makes the people value whatever opportunities are available because 

they choose them and not forced upon them by the State. The idea of public reasoning lies at the 

root of Democracy.20 Sen doesn't keep aside the possibility of dissent among the public. But 

believes that, ultimately, a consensus amongst the conflicting beliefs shall be reached through 

constant deliberation. Sen accepts that there is plurality even in impartial reasoning. Still, he also 

believes that the "insistence of so-called rational choice theory on defining rationality simply as 

intelligent promotion of personal self-interest sells human reasoning extremely short."21 

According to him, over a while, good reasoning reigns and can overcome bad reasoning.22  

In short, he says that if the State Machinery wants to improve the pre-existing conditions 

of Justice, then freedom and public reasoning are inalienable.  

 

 

                                                           
17 Amartya Sen, The Demands of Social Justice, OUTLOOK, 
https://www.outlookindia.com/website/story/the-demands-of-social-justice/263311.  
18 Severine Deneulin, Development and the Limits of Amartya Sen’s The Idea of Justice, 32 THIRD WORLD 

QUARTERLY 787, 789 (2011). 
19 Ingrid Robeyns, The Capability Approach, THE STANFORD ENCYCLOPEDIA OF PHILOSOPHY , 
https://plato.stanford.edu/archives/win2016/entries/capability-approach/. 
20 Deneulin, supra note 18. 
21 SEN, supra note 4, at 194. 
22 Id. 

https://www.outlookindia.com/website/story/the-demands-of-social-justice/263311
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NITI OR NYAYA 

"Justice is ultimately connected with the way people's lives go, and not merely with the 

nature of the institutions surrounding them."23 

Professor Sen's model of Justice is redundant. He mostly talks about achieving Justice by 

reducing the injustice happening around us. The fault might lie in the person's behavior and not 

in the surrounding institutions. To explain this, he has gone ahead and incorporated the Indian 

jurisprudential concepts of Niti and Nyaya. 

Niti and Nyaya both have their origins in Sanskrit Literature, and both are inclined 

towards Justice. While Niti stands for institutional propriety and behavioral correction, Nyaya 

means how people go about their lives.24 For instance, the laws and regulations on food 

distribution can be categorized as Niti, whereas Nyaya's actual food availability is available for 

every individual. Even though Niti and Nyaya complement each other, 25 Nyaya forms the 

broader concept of judging social realizations. 

Amartya Sen has distinguished these two concepts through an example based on a 

sixteenth-century Roman emperor, Ferdinand I.26 The emperor used to say, "Let justice be done, 

though the world perish." The idea propagated by the emperor was aimed at Niti.27 But if the 

world perished, then how would Nyaya be served?28 Professor Sen's way of understanding 

Justice was not just based on its outcome. He had a more realization-focused perspective of 

looking at it by considering both the process of attaining Justice and its result.  

In fact, in one of his lectures, he drew a reference regarding this from the Bhagavad Gita. 

On the Mahabharata battleground, there was a long debate that took place regarding Niti and 

Nyaya between Arjuna and Lord Krishna. Arjuna, a warrior, battling for Justice, refrained from 

going to war because he would lose the people he loved and even kill some of them himself in 

instilling Justice in the world. Here, Krishna encouraged him to perform his duties without 

                                                           
23 SEN, supra note 4, at X. 
24Amartya Sen, ‘Niti’ or ‘Nyaya’: The real injustice that should keep us awake at night, SCROLL.IN, , 
https://scroll.in/article/748345/niti-or-nyaya-the-real-injustice-that-should-keep-us-awake-at-night.  
25 Id.  
26 SEN, supra note 4, at 21. 
27 Namita Wahi, Amartya Sen argues for the theory of Comparative Justice, LAW AND OTHER THINGS, 
https://lawandotherthings.com/2008/10/amartya-sen-argues-for-theory-of/. 
28 Id. 

https://scroll.in/article/748345/niti-or-nyaya-the-real-injustice-that-should-keep-us-awake-at-night
https://lawandotherthings.com/2008/10/amartya-sen-argues-for-theory-of/
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worrying about the outcomes. Sen portrays this entire scenario as one in which Arjuna thinks of 

his actions' outcome, keeping aside the values dictated to him through Niti.29  

Gross injustice in the form of poverty, illiteracy, malnourishment, slavery, etc., plagues 

our world. And when global leaders fight for Justice across the globe, they should not expect to 

turn the world into a perfect ideal place suddenly. Instead, they should aim to battle one form of 

injustice at a time. The idea of reason emerges from the Justice of Nyaya is a robust tool in this 

fight towards social justice.30 

The Practicality of Sen's Argument of Justice 

Through Justice's idea, the author discusses and deliberates on significant issues that the 

world and India face. Sen touches upon all the significant issues weighing in on all of us, from 

climate change to population explosion.  

Addressing malnutrition, he says that there is a huge gap between the large and small-

scale farmers, so even after enough production, the food supplies fail to cover the whole 

population. The small-scale farmers need political empowerment, while the large-scale farmers' 

unreason needs to be discussed with reason. This will help solve the exploitation of the rural 

workers and laborers at the influential farmers' hands.  

Talking about climate change, he has mentioned sustainable development methods to be 

chosen according to the capability system's freedom and functioning. There should be 

subsequent capability expansion while keeping in mind the idea of environment protection. This 

means that the governments should work towards better educational strategies or skill-

development programs to increase every person's capability while enabling them to make better 

informed and conscious decisions.  

Introducing the perspective of Economics, he brushes aside the complete dependence on 

GDP as a tool to measure "the enhancement of inanimate objects of convenience." He points out 

that only using income as a tool for measuring individuals' well-being in a country is flawed as 

there are differences in the rates at which people can convert wealth into other things. He made 

this point to throw light on the idea that while contemplating social Justice, people's quality of 

                                                           
29 Shannon Edam, The Idea of Justice: A review, GLOBAL ETHICS NETWORK, 
https://www.globalethicsnetwork.org/profiles/blogs/the-idea-of-justice-a-review. 
30 Sen, supra note 24. 

https://www.globalethicsnetwork.org/profiles/blogs/the-idea-of-justice-a-review
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lives should be given importance rather than placing blind faith in the data of static bureaucratic 

situations. 

In short, the Idea of Justice works in a two-fold manner: first, evaluation of the various 

working policies in the given capability space and secondly, demanding an inclusive public 

reasoning system to deal with the occurring injustices.  

Sen's Idea of Justice in Indian Courts 

Prof. Sen's idea of Justice has been quoted in various judgments pronounced by Indian 

Courts, including the landmark case of K.S. Puttaswamy (Aadhaar-5J.) v. Union of India, 

(2019)31. This section of the article throws light on some of the significant cases which have 

relied upon Prof. Sen's idea and the context in which they were provided.  

In the landmark case of K.S. Puttaswamy (Aadhaar-5J.) v. Union of India, (2019)32, the 

nine-judge bench of the Hon'ble Supreme Court overturned major judgments of the past while 

ruling that privacy is not only covered under Article 21 of the Constitution but arises from the 

various other fundamental rights guaranteed by the Constitution. In doing so, the judgment made 

it clear that privacy is "not an elitist construct" and cannot be breached in the name of welfare 

institutions of the State. It pointed out that one of the worst forms of human rights violation was 

the non-acknowledgment of the poor's civil/political rights under the veil of granting them 

economic well-being. Here, the Court invoked Sen's illustration of the 1943 Bengal Famine to 

show how political liberties and democratic rights are the 'constituent components' of 

development. Sen has very rightly argued that the 1943 Bengal famine was made viable because 

of the absence of Democracy in India during those times and the stringent restrictions placed on 

the freedoms of the Indian press carried out by the British-owned media.33 In a democracy, 

socio-economic rights are as necessary as civil and political rights, and the Court shall always 

reject any theory in contradiction to that.  

The case of Narendra v. State of U.P. 34 brought forward the evolution of the theoretical 

and practical aspects of the "equality jurisprudence" by the Supreme Court over the years, 

whenever unequal parties are pitted against each other. This means that the Court is sensitive to 

                                                           
31 K.S. Puttaswamy (Aadhaar-5J.) v. Union of India, (2019) 1 SCC 1. 
32 Id 
33 Anurag Bhaskar, Key Highlights of Justice Chandrachud's Judgment in the Right to Privacy Case, THE 

WIRE , https://thewire.in/law/justice-chandrachud-judgment-right-to-privacy. 
34 Narendra v. State of U.P 1991 SCR (2) 88. 
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the weaker party's shortcomings and might even be positively inclined towards it, lest that leads 

to miscarriage of Justice. Here, the Court invoked John Rawls' doctrine of "Justice as Fairness"35 

and combined it with Sen's notions of "Distributive Justice" to establish the grounds for 

achieving Justice for the weaker societal sections. The bigger picture here is broadening the 

reach of 'justice' to every person, despite their socio-economic constraints and thereby 

forwarding the idea of "social justice," as proposed by Sen.  

Similarly, in the case of B.K. Pavitra v. UOI 36, Sen's Merit and Justice37 was heavily 

relied upon to decide the idea of "merit" in society. This case revolved around the fact that by 

providing leniency in the qualifying standards for people from the S.C. and S.T. backgrounds, 

the institutions' merit was diluted. According to Prof. Sen, meritocracy is attached to anything 

aligned with righteousness or promoting goodness in society. He argues that meritocracy cannot 

be judged independently of Justice's idea and would always be based on what one perceives to be 

a just society. Here, the Hon'ble Court explained 'merit' by discussing it in the light of the 

Constitutional goal of uplifting weaker sections of the society and said that merit should not be 

based on one's rank in a standardized exam; instead, it should flow in the form of actions to 

promote equality and diversity in the society. 

The above judgments bring to light the importance and relevance of Amartya Sen's ideas 

and philosophy in today's world. They emphasize the striking significance of "public reasoning" 

in the struggle to achieve "social justice," especially in a democracy like India. 

 

CONCLUSION 

Amartya Sen's Idea of Justice is one of the most intriguing pieces of work that looks at 

law and Justice through a combination of political philosophy, social choice theory, and 

economics. It embraces logic, reasoning, and critique while smoothly sailing through some of the 

world's most critical issues. It can adhere to the roots of Marxism ideologies without engaging in 

criticisms of capitalist systems.38 It points out that Justice doesn't arise from any predefined 

guidelines or rules but by refining pre-existing opinions and ideas by engaging in public 

                                                           
35 JOHN RAWLS, JUSTICE AS FAIRNESS, (Cambridge, Mass.:Harvard University Press, 2001). 
36 B.K. Pavitra v. UOI, (2017) 4 SCC 620.  
37 AMARTYA SEN, Merit and Justice, in MERITOCRACY AND ECONOMIC INEQUALITY 5 (Princeton University 
Press, 2000). 
38 Id. 
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discussion amongst various institutions, intellectuals, etc. It denies utilitarianism while being in 

accordance with the ideals of consequentialism.39 Sen opposes utilitarianism because he is 

mindful that happiness is subjective, and even the most oppressed classes find their happiness in 

the smallest mercies of life. Sen says that to not care about the depth of the poor's problems 

simply because they can derive joy from their day-to-day lives is an inferior approach to 

understanding social justice requirements.40  

Amartya Sen's theory is inclusive of all people across the globe. This usually invites 

critics, who term the theory as capacious. It is believed that an all-inclusive theory seems good 

only on paper and doesn't have much practical reasoning. But the reason why Sen's theory stands 

apart from the pre-existing ones is because of its practicality. He doesn't suggest anyone's way of 

doing things. He invites us people from around the world to engage in public reasoning, 

questions the results of the pre-existing societal structures, and discuss the practicality of the 

social arrangements without keeping in mind the already laid down procedures. He focuses on 

the co-existence of multiple ideas and reaching agreements through democratic processes. And 

this way, every single issue in the world can be tweaked into this idea of Justice. 

While freedom and Democracy seem good starting points for Justice's journey, they 

might not be enough to keep it going on the off chance. Adding to this, multiple critics have also 

brought the perspective that Sen's theory lacks enough substance to be used as policy advice. 

That being said, there's no way to deny that this remains one of the most brilliant views of our 

time and is a real eye-opener. It needs to be understood that Justice's idea is not a guide to 

achieving Justice but an invitation for global discussion and rationalization to fight injustice 

together.  

 

 

****

                                                           
39 Deneulin, supra note 18, pg. 796. 
40 SEN, supra note 4, at 284. 
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DALIT WOMEN RIGHTS: CASTE, GENDER EQUALITY, AND  

SOCIAL SECURITY 

-Pragya Gupta* 

 

ABSTRACT 

In India, Dalits are considered the lowest marginalized class of the society and have 

historically suffered caste-based social exclusions from economic, cultural, political, and civil 

rights. Women from the Dalit community suffer vulnerably from discrimination, oppression, and 

exploitation. Dalit women are mostly engaged in the informal sector and other traditional and 

customary practices involving derogatory and menial jobs. The social security of Dalit women is 

a farfetched goal as they are the most marginalized groups and often treated as untouchables.                                                     

The author attempted to discuss the importance of providing the social security needs and basic 

healthcare needs to these women's classes, especially during the worldwide crisis of the Covid-

19 pandemic. The government enacted various abolition acts, penalizing provisions and 

upliftment legislations at the center and state-level, but the problem faced by Dalits persist 

because of the lack of political will of those in power to implement these laws. The essay briefly 

discusses the factors because Dalit women are socially excluded, stigmatized, and isolated from 

mainstream society. It also talks about the labor welfare legislation and social security needs of 

the Dalit women and critically analyses and put forward the recommendations to improve the 

present situation of Dalit women in India. 

Keywords: Dalit women, Social security, Human Rights, Gender discrimination, Covid-19. 

 

INTRODUCTION 

"I measure the progress of a community by the degree of progress which women have 

achieved." 

                                                                                                                    -Dr. B.R. Ambedkar 
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Casteism in India dates back thousands of years. The lower marginalized groups are 

discriminated against based on their caste since time immemorial, and amongst them, the status 

of Dalit women is severely degraded in our country. The word 'woman' in India is not considered 

a homogenous category. It is separated by differences in living status, educational attainments, 

and economic indicators of earnings and well-being. Dalit women face twice the amount of 

discrimination and vulnerability because they are women and second because they belong to 

society's marginalized strata, i.e., Dalits.1 Asserting to the hierarchical principles, the Hindu caste 

system has historically exercised labor market discrimination on Dalits, especially Dalit women. 

It is shocking to note that 98% of the Dalit women are forced to do dehumanizing menial jobs 

that are derogatory, like manual scavenging, burning the carcass of animals, debt slaves in brick 

kilns, etc.2 

Dalit women suffer from society's patriarchal notion and are also victims of physical 

abuse, sexual violence, bonded labor, and other heart-wrenching crimes. In India, the caste 

determines the social status, and Dalits remain the most oppressed, exploited, and vulnerable 

social group. According to the reports, a crime is committed against a Dalit every 15 minutes, 

and six Dalit women are raped every day.3 In May 2020, a Dalit woman was allegedly raped and 

murdered by an upper-caste man in Rajkot village.4  

During the unprecedented times of Covid-19, the very norm of 'social distancing' has 

been twisted by certain social classes. They tend to believe that by maintaining a distance from 

Dalits, they save themselves from all the impurities and viruses.5 Even after enacting the 

Protection of Civil Rights Act, 1955, and protections guaranteed under Article 17 of the Indian 

Constitution, Dalits are being discriminated against based on untouchability until the present 

date.6 Discrimination is not only faced by them at the community level but also the workplace 

level, both by employers and fellow workers of upper-caste communities. Dalit women are often 

forced to work in the labor market because of their weaker socio-economic conditions. They 

                                                           
1 Rabeya Rowshan and Riaz Uddin Khan, Bringing Dalit Women to the Forefront: Realities and 
Challenges, International Dalit Solidarity Network, December, 2016. 
2 The situation of Dalit rural women, Discussion on CEDAW General Comment on rural women- Article 
14, Navsarjan Trust, FEDO (Nepal) & International Dalit Solidarity Network, OHCHR, September, 2013. 
3 Sumanti Sen, 'Four Dalit Women Raped Every Day': Why Caste Matters In Sexual Assault, THE LOGICAL 

INDIAN,. 
4 Dalit woman ‘killed’ by upper caste man in Rajkot, accused attempts suicide, THE INDIAN EXPRESS. 
5 Shambhavi Raj Singh, #DalitLivesMatter: Why Are Atrocities Against Dalits On The Rise?, FII. 
6 Jahanvi Andharia & Anandi, The Dalit Women’s Movement in India: Dalit Mahila Samiti, Association for 
Women Rights in Development. 
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usually enter the market at a very early age to sustain the living of their families. Menial and 

derogatory works are provided to them without providing them with any medical benefits, 

maternity benefits, primary healthcare, and social security needs.7  

The importance of social security has time and again being highlighted in the present 

situations. As the world is going through its worst crisis due to the Covid-19 pandemic, the most 

vulnerable communities are Dalits. They face the brunt of it as most of them live in rural areas 

away from essential shops, healthcare facilities, and other services. The Code of Social Security, 

2019 defines the term Social Security as "the means and measures of protection afforded to 

employees to ensure access to health care and to provide income security, particularly in cases 

of old age, unemployment, sickness, invalidity, work injury, maternity or loss of a breadwinner 

by means of rights enshrined and schemes framed under the Code."8 Effective social security 

system guarantees health protection, income security, basic living conditions, thus reducing 

poverty and inequality and in toto instilling humanity, and uplifting the social status of 

marginalized groups in the country. 

Social change is a complex process that should aim to affect women in all economic 

spheres uniformly.9 The Preamble, Fundamental Rights, and Directive Principles of the State 

Policy (DPSPs) under India's Constitution enshrine the goal of achieving equal status for women. 

To end the stigma faced by Dalit women, people need to address their role in everyday 

discrimination, and then only dialogue for change can be initiated.  

 

RELEVANT LAWS AND CONSTITUTIONAL PROVISIONS 

The Indian Constitution makers have addressed the problem of caste and untouchability 

through various constitutional safeguards and mechanisms. Article 46 of the Constitution directs 

the states to promote the weaker sections of society's educational and economic interest and 

safeguard them from social injustice and all forms of exploitation.10 Though being a DPSP, this 

article asserts to provide direction to the government to achieve the ideals as enshrined in the 

                                                           
7 Supra Note 1. 
8 The Code on Social Security, §2(70) (India. 2019). 
9 Achieving Gender Equality, Women’s Empowerment and Strengthening Development Cooperation, 
Dialogues at Economic and Social Council, Department of Economic and Social Affairs, 2010. 
10 INDIA CONST. art. 46. 
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article by ensuring its implementation. Additionally, Article 341 provides certain privileges and 

concessions to the members of Scheduled Castes (SCs).11  

Subsequent laws have been enacted to remove discriminatory practices against Dalit 

women to ensure their socio-economic empowerment. Some of the anti-discriminatory measures 

for protecting Dalits' actions include the introduction of the SC and ST Prevention of Atrocities 

Act, 1989 and Untouchability Offence Act, 1955 (now the Protection of Civil Rights, 1967).12 To 

strengthen the position of weaker sections, the government also set up Commission for SCs and 

STs, Human Rights Commission at both National and State levels. The Commission for Women 

in India was set up in 1990 by an Act of Parliament to safeguard women's legal rights and 

entitlements. Later, India also ratified the Convention on Elimination of All Forms of 

Discrimination against Women in 1993.13 

Safeguards have also been provided to marginalized castes by giving equal access in 

various economic spheres, providing reservation in public empowerment, and introducing free 

education schemes. To address the cause, the government initiated schemes like Pradhan Mantri 

Adarsh Gram Yojana, which aims at villages having 50% of the SC population and fund them to 

provide adequate physical and institutional infrastructure, in which minimum needs of all 

sections of the society are fully met and Babu Jagjivan Ram Chhatrawas Yojna, a scheme for 

construction of hostels for SCs to enable and encourage women and children belonging to these 

castes to attain quality education. 

It is saddening to note that despite these very legislations and upliftment schemes, the 

problem of caste discrimination, oppression, and exploitation of Dalit women still subsists in our 

country. Even after 73 years of Independence, Dalit women continue to bear the brunt of 

violence and discrimination. Studies conducted by welfare organizations revealed a slow rate of 

improvement regarding human progress in the case of Dalit women compared to other 

populations, i.e., Dalit men and non-Dalit men and women. Women are discriminated against 

based on untouchability; they are denied access to essential services, often live in separate spaces 

                                                           
11 INDIA CONST. art. 341. 
12 Why Do We Need Specific Law to Safeguard Dalits Against Caste Violence?, EPW  Engage, August 
30, 2018. 
13 With Equal Rights, Empowerment, Women Can Be ‘Agents of Change’ for Sustained Socio-economic 
Development, Security around World, Sixty-sixth General Assembly-Third Committee Meetings. 
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and in conditions where there are no healthcare services, no wholesome drinking water, and 

other essential facilities. 

The Dalit dilemma in India is like an entire sheet of tragedies. According to a National 

Human Rights Commission report, crime is committed against Dalits every 18 minutes.14 The 

provisions enacted to promote women's rights are considered empty of meaning due to lack of 

implementation, which has left this situation untouched. 15 Some of the reasons that can be 

attributed to the ineffective implementation and follow-up procedures include illiteracy amongst 

the Dalit women, lack of awareness regarding the welfare schemes & lack of basic resources for 

daily sustenance.  

While positive efforts have been made to improve the situation of Dalit and upliftment of 

caste through these legislations, constitutional amendments, reservations, affirmative actions 

towards education and jobs, there remains insufficient political will to adequately acknowledge 

and address discrimination faced by Dalit women in the country. Dalit women should be 

provided with protective and promotive measures to guarantee their basic human and 

fundamental rights. In his book 'Defying the Odds: The Rise of Dalit Entrepreneurs,' Chandra 

Bhan Prasad stated that "Caste is not simply a law and order problem but a social problem. 

Caste violence can only be eradicated with the birth of a new social order."16  

 

SIGNIFICANT ISSUES AND CHALLENGES 

Dr. B. R. Ambedkar, in the book 'Women and Counter Revaluation,' explained how 

women are deprived of their status in society. He also stated that "so long as you do not achieve 

social liberty, whatever the law provides freedom is of no avail to you." 17  The Dalit women in 

the family are treated as invisible labor as they are not paid sufficiently. Even after working in 

the informal sector, which the government recognizes well, their minimalistic earnings are never 

                                                           
14 Ajit Kumar Jha, The Dalits: Still untouchable, INDIA TODAY. 
15 Supra Note 13. 
16 Supra Note 15. 
17 Monika Solkhe, Role of Dr. B. R. Ambedkar towards Women Empowerment in India: An Assessment, 
15(5) Journal of Advances and Scholarly Researches in Allied Education, 526, (2018). 
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added to the country's GDP's accounting cycle.18 Their efforts into maintaining the family and 

simultaneously doing the forced work are never recognized. 

Dalit women face several severe challenges in their day-to-day lives, including lack of access 

to basic resources like drinking water, basic sanitary facilities, education facilities, social security 

benefits, etc. Some of the main issues and challenges faced by Dalit women are as follows: 

 Lack of access to different economic spheres: Women are engaged in all economic levels of 

industry in India. Starting from the lowest strata, they are farmers, sewers, landowners, to the 

highest ones being CEO, politicians, etc. Dalit women are often being oppressed and are 

considered untouchables.19 They are always given dehumanizing menial jobs, which have a 

stigma attached to them. Due to the caste-based system and gender discrimination, Dalit 

women usually end up being at the lowest of the lower socio-economic scale. Recently, in 

October 2019, a Dalit woman was denied entry into a temple in Bulandshahr district of Uttar 

Pradesh, claiming that the temple belongs to the upper-caste 'Thakurs.'20 

 

 Illiteracy: In India, the percentage of literate Dalit women are significantly less because of 

various reasons like poverty, the resistance of families to send their girls to school, stigma 

attached with the notion that girls should not study and get married early to remove financial 

pressure from the family, fear of insecurity in villages amongst others.21 In February 2020, 

shocking news came where a 10-year-old Dalit girl studying in Class V was forced by the 

headmistress of Pudupalayam Panchayat Union Elementary School to clean the school toilet 

for continuous two weeks.22 Illiteracy amongst Dalit women results in a lack of awareness 

regarding the government schemes and programs enacted for their upliftment and progress. 

 

 Social rights and access to essential services: Dalit women are often met with violence 

while attempting to assert their fundamental rights like to fetch drinking water, sanitation, 

public distribution system, etc. All these basic rights fall under the inherent social security 

needs. Social security is one of the pillars of growth in developing and underdeveloped 

                                                           
18 Barbara Harriss, Social Discrimination in India: A Case for Economic Citizenship, OXFAM INDIA. 
19 Alexandra Stephens, Gender issues in agricultural and rural development policy in Asia and the Pacific, 
Food and Agriculture Organization, June, 2000. 
20 WATCH: Dalit women prevented from entering temple in UP district, NATIONAL HERALD. 
21 Supra Note 2. 
22 Dalit minor girl made to clean school toilet by headmistress, allege parents, THE NEW INDIAN EXPRESS. 
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countries, aiming at large scale industrialization and economic boost. A study revealed that 

54.8% of pregnant Dalit women, traditionally manual scavengers, never received postnatal 

visits and maternal care during childbirth.23 A Dalit woman gave birth to a dead child at a 

cycle stand outside the maternity hospital in Kanpur seven hours after doctors refused to 

admit her.24 Dalit rural women often fail to demand the fundamental human right of 

healthcare because they are unaware of its importance and cannot raise their voices to demand 

the same. 

 

 Violence against Dalit women: Dalit women suffer from both gender-based and caste-based 

violence. UN Report stated that Dalit women face targeted violence very harshly; the most 

gruesome violence includes rape, physical assault, lynching, trafficking and sexual 

exploitation, and mental torture.25 In May, a minor Dalit girl was allegedly set on fire at her 

house by a man in Azamgarh, Uttar Pradesh, to refuse to share her mobile number.26 The 

violence has often been committed by the state's powerful actors, including people from the 

dominant upper caste. Gender discrimination is at its peak against Dalit women and is 

sanctioned by the cultural norms motivated by patriarchal orders.  

 

 Access to justice: Dalit women are often denied access to justice by the police to 

purposefully neglect and cause sufferance to their Right to legal aid. A study conducted by an 

NGO revealed that 86% of women were denied entry into the legal system and their cases of 

exploitation and violence often go unreported.27 In 2018, one Dalit woman named Radhabai 

was molested, stripped, and paraded naked by upper caste men in Maharashtra. When she 

struggled to file the complaint, the police officials refused to register an FIR.28 Even the 

reported cases are subject to delays, irregularities, and other barriers, which lead to impunity 

and thus spread the message indicating that caste base violence is tolerated as there is no 

deterrent punishment for violation by offenders.  

                                                           
23 The ILO and Manual Scavengers in India: Paving the long way towards the elimination of discrimination 
based on social origin, International Labour Organization, July 18, 2011. 
24 Faiz Rehman Siddiqui, Denied treatment, Dalit woman dies, THE TIMES OF INDIA. 
25 Aloysius Irudayam and Jayshree P. Mangubhai, Dalit Women Speak Out: Dalit Women Speak Out 
Violence against Dalit Women in India, International Dalit Solidarity Network.. 
26 Uttar Pradesh: Minor Dalit Girl Set on Fire in Azamgarh For Refusing to Share Her Mobile Number, 
INDIA.COM. 
27 Indira Sharma, Violence against women: Where are the solutions?, INDIAN J. PSYCHIATRY. 
28 Rounak Kumar Gunjan, No FIR, No Media Coverage: Dalit Women Facing Sexual Assault See No 
Hope of Getting Justice, NEWS 18. 
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It is important to observe that Dalit women have a high dependence on wage labour in 

the informal sector and therefore they should be recognised in the economy of our country. 

After these initial steps are taken only then the social security needs could be implemented to 

provide them with their basic rights and access to basic services. Political parties, besides 

recognising the laws, should focus on the implementation part to improve the situation of 

Dalit women in our country. 

The immediate need is the empowerment of Dalit women through well-implemented 

schemes which are regularly followed up to check whether the benefits given by the government 

through these schemes and legislations are availed by the suffering class. In the advent of the 21st 

century, it is unquestionably necessary that the people of the country should be sensitised about 

the widespread existing atrocities and oppressions against Dalit women.29 There is a growing 

need to capture violation of human and fundamental rights of Dalit women so that the talent and 

potential of Dalit Women can be used for the development of a nation. To overcome the Dalit 

dilemma, which is ironically the dilemma of India,30 more genuine efforts should be given in 

educating the masses regarding the need for protection of Dalit women rights to give effect to 

our Constitution in its true sense. 

 

ADDRESSING SOCIAL SECURITY NEEDS FOR THE EMPOWERMENT OF DALIT 

WOMEN 

The Constitution of India enshrines the principle of gender equality as one of the 

fundamental rights. It not only guarantees right but also empowers the state to adopt measures to 

uplift the SCs and STs in the society.31 Most of the development policies, plans and programmes 

are aimed at women's advancement in the socio-economic spheres of the country. India also 

ratified some international conventions to protect human rights and social security needs of the 

marginalised women in the country.  

International Labour Organisation's Social Security (Minimum Standards) Convention,32 

which has been ratified by India aims to set a minimum standard for the level of social security 

                                                           
29 Supra Note 2. 
30 Supra Note 15. 
31 INDIA CONST. art. 46. 
32 The Social Security (Minimum Standards) Convention, (No. 102), (1952).  
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benefits and the lists down the conditions under which they are granted. It covers the nine 

principal branches of social security, namely medical care, sickness, unemployment, old age, 

employment injury, family, maternity, invalidity and survivors' benefits. The demand for social 

security for the informal unorganised worker must ensure that unpaid Dalit women worker 

should be recognised as an unorganised worker and should be entitled to the benefit of social 

security standards.  

In the advent of the economic growth, global competition and increased industrialization, 

Dalit women remained exposed since time immemorial to hierarchies based on class, caste-based 

discrimination and patriarchy in the labour market and society.33 The insecurity of employment 

is one of the major vulnerability faced by the Dalit women and thus guarantee of employment is 

the basic social security need of these women. In a survey conducted by Azim Premji University, 

researchers found that around two-thirds i.e. 67% of the women workers across 12 states have 

lost their employment due to the Covid-19 pandemic.34 Social security provisions must ensure 

that women workers are guaranteed this very basic need for permanent employment. Gender-

based wage disparities exist across all the economic spheres, where unorganised Dalit male 

workers are paid wages below Minimum Wage standard and Dalit women are paid even less or 

are not paid at all.35 The majority of Dalit women were accessing temporary, low paid, menial, 

stigmatised and traumatic jobs, without adequate welfare and social security provisions.  

The plight of social ostracism by upper-class people due to the worldwide pandemic has 

worsened the situations of Dalits in the country.36 Hardly a day passes in India without any news 

highlighting the Dalits suffering. When Prime Minister Narendra Modi declared the nationwide 

lockdown in March 2020, many of these workers who are employed in menial and derogatory 

jobs were stranded away from their families. The importance of psychological and mental health 

amongst Dalits and especially Dalit women who live in continuous fear in our country should be 

given equal priority. The social security provisions should address the basic requirements of 

physical as well as mental healthcare. 

                                                           
33 Supra Note 18. 
34 Rukmini S., How covid-19 locked out women from jobs, LIVE MINT. 
35 T.S. Papola and K.P. Kannan, Towards an India Wage Report, ILO Asia-Pacific Working Paper Series, 
ILO, October, 2017. 
36 Sumit Ganguly, India’s coronavirus pandemic shines a light on the curse of caste, THE CONVERSATION. 
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The issue concerning 'freedom of the individual' versus the 'rights of the community' 

affects Dalit women differently and not in a uniform manner. Since the improvement and 

beneficial allotment has been more sunken for Dalit women compared to other higher caste 

women or that of men in the society, the disparities continue to persist between Dalit women and 

the rest. Due to this, there is a demand for group-specific upliftment and social security policies. 

Also, because of this, there is an 'exclusion-induced deprivation'37 that differentiates Dalit 

women from other women. Though there were various opportunities created by the government 

for the upliftment of Dalit women, a study by the welfare forum shows that these opportunities 

were either under the threat or were no longer available, like vacancies allotted for Dalit often 

were not being filled by them or were allocated to others. 38 

Political power in the country has for very long is concentrated in the hands of dominant 

upper-class men who think they are made to rule the country depriving the rights of lower caste 

people in which the condition of Dalit women is insignificant and very vulnerable.39 On top of 

that, the upper caste women leaders, who enjoyed power in the government, have also neglected 

the rights and needs of these Dalit women and did not try to improve their social, economic and 

political status. It is very unfortunate to note that all the political parties in India only talk about 

the equality and stability of women but have totally ignored the atrocities faced by the Dalit 

women and thus clearly indicated that their political status and participation is insignificant and 

of no importance.40 Some of the parties who claim to be champion of their causes, it is disturbing 

to see that their ideology has now been restricted to vote bank politics. It is disheartening to 

observe that Dalit women have not been given representation or allowed only restrictive 

representation in political parties and this reflect the social caste-based difference practised in the 

institutions of our country.  

We may be a culturally diversified democratic republic, but justice, equality, liberty and 

fraternity-the four basic tenets promised in the Preamble of our Constitution are apparently not 

available to all the people of the society, especially not to the Dalit women.41 Owing to all these 

                                                           
37 Nidhi Sadana Sabharwal and Wandana Sonalkar, Dalit Women in India: At the Crossroads of Gender, 
Class, and Caste, Global Justice: Theory Practice Rhetoric, January, 2015. 
38 Satyendra Kumar, Rachel Kurian et. al., Quest for Equity Urban Dalit Women Employees and 
Entrepreneurs, Centre for Social Equity & Inclusion, November, 2010. 
39 Supra Note 3. 
40 Broken People: Caste Violence against India's "Untouchables", Human Rights Watch, April 1, 1999. 
41 Y.F. Jayakumar and G. Ramesh, Constitutional Vision of Right to Livelihood and Right to Work through 
MGNREG Act, 2005- An Overview, 2(2), Indian Journal of Law and Justice, September, 2011. 
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reasons, the need of the hour is the empowerment of Dalit women and eradication of the notion 

of untouchability and caste-based discrimination amongst them which has been long outlawed in 

1955. 

CONCLUSION AND RECOMMENDATIONS 

Dalit women's role in economic production is very arduous and under the most 

unfavourable terms of employment. Their economic participation is mostly in daily wage menial 

works where there is no job guarantee and attached the customary notion of them belonging to a 

lower caste. They are most usually treated as impure, polluting, untouchables and 

unapproachable, in other words, not fit for social and physical association with others and are 

denied access from the basic services like fetching drinking water and visiting temples. 

To attain the real sense of equality amongst citizens, the policies should be in place 

against gender discrimination and additional corresponding policy measures and safeguards 

should be taken against the social exclusion of Dalit women from society. While there have been 

policies developed to further the educational, political empowerment and to curb gender 

discrimination, the remedies against social exclusion of low-caste and access to basic health 

services are severely lacking. To make the societal change visible, Dalit women should 

themselves raise the voice against the atrocities, exclusion and oppression faced by them on a 

daily basis. This would make the government more sensitive to the injustices suffered by Dalit 

women, which all too often are invisible to the government, the police and the judiciary. 

Additionally, to improve and establish the growth of Dalit women and to remove the 

dogmatic sense of discrimination and untouchability, they should be educated from their initial 

years. Free technical and vocational training which are also one of the objectives behind Skill 

India campaign should be provided so that later they can secure themselves a well-paid job and 

earn sufficiently. Economic enhancement programs should be launched, and their employment 

opportunities should be ensured. To remove the cascading effects of untouchability which has 

long been abolished in 1955, the country should implement the abolition through a constructive 

plan of action. The right of access to justice should also be given more importance amongst Dalit 

women. As reported, the number of crimes being committed against the Dalits is considerably 

high, appropriate compensation schemes and expedite justice should be provided to them. Dalit 



Vol. IV (2)  International Journal of Legal & Social Studies  Nov. 2020 
 

33 
 

women who are victims of the transitional period on trafficking, rape, sexual exploitation etc. 

should be provided with speedier justice and adequate relief.  

Dalit women should be entitled to social security benefits in their jobs by providing them 

with basic needs for living. Minimum wages should be guaranteed to the women workers so that 

they can sustain their living especially during this worldwide pandemic. Social security for the 

unorganised Dalit women worker must ensure that they are not treated as dependents on male 

counterparts and must have their own separate identity. The women should be granted old age 

security benefits like provision for adequate pension, special provisions for widow etc. so that 

they feel protected. Other social security benefits like maternity benefits, financial support during 

childbirth, basic health care needs, provisions for differently abled women, counselling for 

mentally challenged women, adequate shelter, and provision for education especially for girl 

child should also be guaranteed to the Dalit women.  

Massive awareness campaigns against caste discrimination should be initiated and strict 

legal action should be implemented in case of in any sort of discrimination against Dalit women 

to create a sense of deterrence amongst the people. But, more than this, a change in the attitude 

of people belonging to upper classes is what is needed to curb this situation. Perhaps the best 

solution was provided by Dr. B. R. Ambedkar, in one of the Constituent Assembly Speeches 

realising the importance of educating the society as a whole as he said that, "We are entering an 

era of political equality. But economically and socially we remain a deeply unequal society. 

Unless we resolve this contradiction, inequality will destroy our democracy." It's the time we 

make kindness our religion and start defending towards the notion of how every live matter. 

 

 

**** 
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A COMPACT STUDY OF SOCIAL AND ONLINE MEDIA HOUSES 

CONCERNING INDIAN POLITICS 

-Anshuman & Anshuman Srivastava** 

 

ABSTRACT 

Social media is currently a vast source of information worldwide, and its influence on 

politics has changed the system of politics to a great extent. There is direct contact between the 

political leaders and the public because of the social media domains. Today all high-profile 

politicians are active on social media tools like Facebook, Twitter, etc., to connect with people 

and get immediate feedback from the public on the parties' new policies and manifesto. Political 

campaigning has become very easy and economical with social media; in the 2014 election, our 

Prime Minister Narendra Modi used electronic and social media platforms for campaigning. 

Facebook and Twitter have also introduced many new features like Candidate Connect, Share 

You Voted, etc., to amplify transparency.  

At present, we can say that linkage of social media with politics is vital but should be 

done with caution and abide by the model code of conduct as there are also adverse effects 

associated with it like the pervasion of fake news, which sometimes has an adverse impact on 

society like the disruption of public order and peace. Making the model code of conduct more 

stringent and comprehensive for the perpetrators and increasing the outreach of these platforms 

throughout the country will be a better and safer place for the political world to function. 

Therefore, this paper analyzes the relationship between politics and social media and how it has 

altered the general public's opinion. Lastly, the paper suggests several ways by which this 

linkage of politics and social media would become as productive as possible. 

 

INTRODUCTION 

The world we all live in today can be declared the most advanced times the human 

species has ever witnessed since creating this universe. The primary reason to support this 

argument is the dominance of the Internet and other digital platforms and advanced gadgets. 
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According to a report published in 2016, almost half the world's population has easy access 

to the internet domain, which in itself justifies the above-discussed argument focusing on the 

advancement of the modern-day world. Now, if one asks that – whether Internet can be referred 

as to one of the significant perimeters of an advanced society, it would be quite difficult to 

counter this statement – as there are several privileges and advantages which the community 

extracts from the Internet, like for example – to get info regarding every field of knowledge 

without any hassle, acts as a source of connectivity among different sections of the society, helps 

the people to be updated in every sense possible, gives an impetus to several other digital 

workspace algorithms and equipment's that results in the invention of different other advanced 

technologies. 

Among all the advantages mentioned above, there is one more advantage in the proper 

functioning and administration of human society by making it a better place to cohabit and look 

out for productive opportunities. Therefore, the advantage is that – with the Internet's help, one 

could quickly develop a profound approach towards the ongoing political scenario in one's 

country. Because of this awareness, he/she could change the country's whole governance by 

putting out their views decisively in the elections taking place in their respective country. 

Various digital platforms and online social platforms have proved to be the game changers in 

transforming a particular society's political circumstances by affecting the social networking 

platforms in that place (during the period of election). 

These digital platforms play a dual role in gathering the people together to bring the 

elections' outcome in favor of their influencers; now. Firstly, it analyses the voters' demands and 

grievances. Secondly, they develop innovative and dynamic ideas that could easily manipulate 

the voters by solving their grievances, thereby clearing the pathway to reach out to all the 

significant inequalities occurring in that particular community or place. This article attempts to 

focus on the political paradigm changes since the 2014 general Lok-Sabha elections taking place 

in India due to the higher use of the Internet via several other digital platforms like Facebook, 

Google, etc. In a report published by TRAI (Telecom Regulatory Authority of India), it 

showcased that since 2014 there has been a sheer hike in the number of people who are 

using the Internet in their day to day lives and that number almost reaches an astonishing  
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a figure of nearly 600 million people, which is enough to describe these digital platforms' effect 

on the general government elections.1 

 

UNDERSTANDING THE RELATIONSHIP BETWEEN  

POLITICS AND SOCIAL MEDIA 

In recent years, social media had a massive impact on public political discourse. No one 

will find it surprising if we say that social media and politics are very much linked now. 

According to many people, politics using social media platforms is the renaissance of politics. 

Today all political leaders use social media platforms like Facebook, Twitter, Instagram, 

Whatsapp, etc., for campaigning. Campaigning through social media gives them an edge over the 

adversary as today, 564.5 million people are active internet users and get most of their daily 

updates through the Internet. As of today, we can see people's dependency on the Internet is 

gazillion and far more than other media sources like television, radio, magazines, etc.2 

We have seen many instances when political parties have used social media platforms for 

their campaigning. In the 2014 election, our Prime Minister Narendra Modi has spent Rs. 

448.97 crore on electronic media to achieve the desired result, and they did notch the victory 

with an absolute majority with 282 seats out of 543. The high profile politicians present in BJP, 

such as Narendra Modi, Vijay Goel, Rajnath Singh, etc., activeness on Twitter and other social 

media platforms, further raised BJP's reach on social media. The same happened during the 2008 

US elections. Many for his use of social media for campaigning and convincing, Barack Obama 

was lauded by many for his use of social media, which resulted in Barack Obama clinching the 

presidentship title and becoming the 44th president of the USA. Barack Obama, in the 

presidential campaign of 2008, had more "followers" on Twitter than his adversary John 

McCain.3 These instances marked the threshold of social media's linkage with politics 
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worldwide. Now, almost all the countries have started promoting social media usage in their 

respective countries for political campaigning.  

There is a constant increment in social media users every year. According to stats in 

India, social media users are currently around 376.1 million in 2020, which is much more if 

you compare it with the stats of 2015, which was 142.23 million and is expected to grow to 

448 million in 2023, which is an enormous number. So now social media has become the best 

platform to circulate things, which will lead the information to reach their respective viewers 

easily and in no time as the public show their support to the one they acknowledge by 

"following" them on social media. Aam Aadmi Party or AAP was a newly formed party in 2012; 

amidst the rivalry between BJP and INC, the party did astonishingly well in using social media 

for its benefit and gaining popularity in no time, and it came out as the second-largest party in 

2013 Delhi Legislative Assembly election, winning 28 of the 78 seats.4 

Nowadays, the social media platform has gained popularity for campaigning among 

political parties via social media tools like Facebook, Twitter, Instagram, etc., to allow the 

politicians to communicate to voters directly and without spending a single penny. And with 

time, these tools gain popularity and keep up with the modern political environment; they keep 

updating accordingly; for instance, we have a "share" function on Facebook and a "retweet" 

feature on Twitter. Through social media, political parties can reckon what affects their 

manifesto or policies on the general public. They can also be part of public debates to refute any 

misconception or misunderstanding in the public mind. These days, high profile politicians hire a 

PR (Public Relations) team to maintain their public image through appearances, press releases, 

and social media. No politician can belittle social media's power, and all Political Parties now try 

to leverage social media to gain an edge over one another. Public express their defiance to any 

law or any defamatory comment made by any politician or anyone by protesting on social media 

by sharing that post with refuting captions and tweeting to expose that person. Social media 

opened the way for the people to connect to the digital community and get people to participate 

in good governance by listening to what the government proclaims and responding to the 

government's policy by commenting. Political parties try to undermine other parties by 

mentioning the adversary party's negative aspect and sometimes even false accusations on social 

media.  
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The no. of youth participation in politics has increased significantly, as the report 

claimed that more than 50% of voters swayed by social media are less than 25 years of age. 

As per the survey report, 40% of youths stay updated about political issues from one of the 

four social media tools- Facebook, Twitter, Instagram, and Whatsapp. Anuj Sayal (Group 

Chairman of ADG Online) once said, "Political Parties have used analytical data technique 

for amplifying outreach and devolving their foremost messages for their general 

elections."5  

With all the pros, there are also cons of social media's linkage with politics available. 

According to American author Ralph Keynes, our society has entered into a subjective era. 

Delusion has become an integral part of this contemporary life, and it can't be eliminated. He 

was wretched that equivocal statements that are not rational are treated with savory and have 

become the bastion of politicians, corporate executives, and reporters. The public faces difficulty 

spotting the difference between the real and reel information as there is extraneous news 

clamoring the media than upright ones. Social media was believed to be a prominent source of 

data. The tremendous potential to unite and enlighten people has become a reason for many 

unhealthy debates, provoking comments that further lead to many riots. Most of the riots, 

especially communal riots, are triggered through social media tools like WhatsApp and 

Facebook. In December 2019, we saw internet shutdowns in many areas like DELHI and UP to 

control the riots and bring the situation under control.6 

According to the Global Press Freedom Index 2020, India ranked 142nd out of 180 

countries. India drops two places from 140 in 2019 to 142 in 2020, which shows how less 

freedom our press is given to open up and elucidate. So their info needs to be corroborated with 

other relevant sources such as through social media on which the public can directly 

communicate and raise their voice to know the integrity of the information. It will also help the 

politicians come up and weed out or refute the public's hearsay and illogical misconceptions.   

                                                           
5 Supra note 2. 

6 Christopher Finnigan, India Online: How Social Media will Impact the 2019 Indian General Election, LSE 
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Facebook has introduced many new features like Candidate Connect, Share You 

Voted and partnered with seven third-party fast checkers to fight fake news just for 

propagation 2019 election. In the same way, Twitter launched special election emoji to raise 

election-related discussion. To curb fake news and amplify transparency, Facebook also altered 

its political advertisement policy in India. The advertisers who wanted to run a political ad on 

Facebook had to confirm their location, identity, and other details. So we can say social media 

and politics are very much linked now with more merits and few demerits and are increasing 

even further every year with more youth participation. Social media tools are also endeavouring 

to bring more political features to create more awareness and involvement of the public. Their 

main target is youth as they are the ones who are most active on social media and are also the 

future of the country.7 

 

ANALYZING THE DIMENSIONS OF INDIAN POLITICS WITH REFERENCE TO 

2014 AND 19 GENERAL ELECTIONS 

The India general elections are held every five years for the offices of the 543 Lok-Sabha 

constituency seats. This is the world's most significant election exercise being held with the help 

of a humungous network of various departments working under India's aegis. In 2019, the 

number of enrolled voters nearly touched 900 million voters making India's general 

elections to be the world's largest.8 In a big and populous country like India, where there is so 

much diversity in every way possible; like whether it is a language or it is cultural habits or food 

or the climatic situations – it shows the variety and to collect the mandate of such a large section 

of the human society is not a joke.   

To understand the process behind all the online and social media campaigns, several 

background strategies are used to achieve the desired results that one party expects to display. To 

discuss some of the significant methodologies which are applied by the major political, they are 

as follows:- 
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1. Prominent social media startups and company's – With the motive to provide an 

impetus to all the political campaigns, several social media brands were coordinated with 

the sole purpose of giving an edge to the political parties. Some of the prominent ones are 

Google, WhatsApp, TikTok, etc. All these social media platforms were made to 

understand with India's Internet and Mobile Association. To plan-out some extrusive 

favourable electoral advertising policies like – to spread electoral and political awareness 

amongst the people at large to help them understand the essential traits of the election, 

then get all the advertisements to be recognized by all the designated governmental 

authorizing committees, etc. An exciting aspect mentioned is that BJP and INC in-

toto created almost 50,000 WhatsApp groups to reach the Indian people. Out of all 

the social media partners, Facebook and Google were the most explored in which 

almost worth Rupees 60 crores were spent on advertising.9 

 

2. Making exhaustive use of the Internet and modern-day technologies – The most 

dominating reason behind Narendra Modi's 2019 election campaign's success is his 

proper use of all the social media domains and various other technology platforms. His 

campaign drafted a full-proof plan by correctly dividing all the sectors, i.e., a team for 

managing online platforms and managing all the technical and connectivity-driven works, 

helping to build the campaign properly. An app was created named 'Voxsta,' whose 

primary purpose was to make people connect with the party's daily engagements 

concerning the day to day election campaigns. Then there were some other ideas which 

were put into implementation with the sole purpose to reach-out those people who were 

located at distant places and are hardly traceable or appropriately connected with the 

regular folks; like 'Chai Pe Charcha' done with the help of all the internet domains and 

different other mobile technologies.10 

 

3. Indian media are acting as party campaigners – In India, almost a thousand news 

channels are working in various other languages showcasing different other aspects of the 

society and engaging with the damaging societal issues in such a way to help the ordinary 

people get things in perfect shape. Political parties often engage with many such news 

                                                           
9 Ibid.  

10 Supra note 7. 
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channels to showcase their manifestos and political schemes. They would rely upon once 

they would form a government after winning the majority seats. Some news channels try 

to portray unbiased content without picking any specific sides to generate a clear image 

of their channels.   

4. Internet in itself a major social media or online platform – As we know in India, there 

are not less than 600 million internet users connected by an unavoidable server 

connection known as the Internet – which helps to bring all these scattered people under 

one umbrella network. What they share and transfer to each other somehow gets 

encrypted in the memory of the Internet and at-last making it a prominent source for the 

political parties to communicate and transfer all the reports, surveys, and agendas, like for 

example, any news in Google feed, ads visible in the Google browser and various other 

apps which accessible on the Internet shows its efficiency as a proper social or online 

medium to help political parties to garner support.11 

 

SOCIAL MEDIA IMPLICATIONS ON ELECTIONS HELD IN COVID-19 PANDEMIC 

ERA 

Digital politics was in vogue, and personal interaction or contact was started being treated 

as a stigma for the whole year in 2020 because of this ongoing pandemic. Still, politics's inherent 

tactics and mannerism can never be changed, seen in Bihar 2020 elections. This is the first time 

people experienced virtual rallies from both sides, which is also a threshold for a new economic 

and eco-friendly campaigning. In Bihar 2020 elections, young leaders like Tejashwi Yadav and 

Chirag Paswan have used their social media platforms, which is their forte, to influence the 

public and gain voters, which somewhere gave them an edge and proved disadvantageous to the 

oppositions like BJP'S NDA ally JD(U). But without succumbing to the current problem and 

modernization issues, Bihar Chief Minister Nitish Kumar also put himself in the world of online 

media tools to gain political leverage.  

But as BJP, who started the trend of using social media platforms to gain political influence, was 

an ally of JD(U), turned the table totally by hiring thousands of people working in the party's IT 

                                                           
11 Prerna Kaul Mishra, How Social Media is Transforming Indian Politics, WORLD ECONOMIC FORUM, 

https://www.weforum.org/agenda/2015/02/how-social-media-is-transforming-indian-politics/. 
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department and found five people at every booth in Bihar. They are well versed with smartphone 

and social media tools. They overall gathered more than four lakh people and divided them by 

using WhatsApp groups. Such social media usage strategies were the key factors leading to 

Nitish Kumar becoming the CM for the 5th time in Bihar 2020 elections. According to the data 

collected by the DigiCamp Project, BJP was found almost spending double on digital platforms 

during their phases of polling if compared with their central rival, Indian National Congress.12 

To maintain a peaceful atmosphere throughout the campaign, strict norms were made and 

permeated to the parties campaigning through online media. Parties were instructed to be more 

than meticulous regarding their post, content used in the post, public sentiments, and factualness 

and veracity. Even this time, the advertisements were to be classified into positive, negative, 

neutral, civil, or uncivil, based on which it will be moved further to the general public. Chief 

Election Commissioner (CEC) Sunil Arora has emphatically cleared that social media platforms 

will be held responsible and liable to consequences if they fail to make necessary arrangements 

to deal with and take prompt action against adverse posts ahead of the Bihar assembly 

elections.13 But it is also right that social media alone cannot seize victory to a single party, 

which we manifestly saw in the Bihar 2020 polls, as even after spending much more on digital 

platforms, BJP and its allied JD(U) couldn't grab the social media support and RJD was crowned 

the social media winner. Still, the results weren't favourable to the RJD, and despite losing the 

social media battle, BJP and JD(U) formed the government in Bihar 2020 polls. 

 

ROLE OF ELECTION COMMISSION OF INDIA IN MANAGING THE SOCIAL 

MEDIA PLATFORMS 

In India, the exercise of conducting the general elections and local assembly elections have been 

given to the Election Commission of India, which in turn manage all the electoral procedures 

which are necessary to be followed to conduct a free and fair election without any place for mal-

practice being undertaken in the background of a suitable show electoral practice. This task gets 

much more complicated in recent times, with the growing craze for the various online and social 

                                                           
12 Jatin Rajani and Talha Rashid, VIEW: How social media battle has played out in Bihar polls 2020, 
CNBCTV18), https://www.cnbctv18.com/politics/view-how-social-media-battle-has-played-out-in-bihar-
polls-2020-7406451.htm. 
13 Deeksha Bhardwaj, Bihar polls: CEC warns social media firms, https://www.hindustantimes.com/india-
news.              
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media platforms that are in trend nowadays as the tool for neck-to-neck advertisement battle. 

This complicated task can only be achieved if there will be a fitting set of guidelines to help the 

authorities keep a proper check on the situation.14 

The Election Commission of India, following Section 126 of the Representation of the 

People Act, 195115 , And several other election laws, have set out several implementations made 

to keep in check all the social media and online platforms that are made to analyze all these 

platforms to zero the risks involved with these platforms like; fake news defamation, hate-

mongering, etc. In the 2019 general elections, the ECI mentioned that all these social media 

platforms would appropriately follow the model code of conduct; therefore, no political 

advertising will be made into operation after 48 hours left for the voting to be conducted in that 

particular democracy. These are those kinds of measures which cannot be ignored at any cost and 

at any time if the authorities want a proper free and fair exercise of the election in that particular 

constituency, so it is as essential as anything if the society wants to elect conducive and well-

qualified politicians who can govern them properly and at-last prove to be a benefit for all the 

people residing in the constituency and looking for a better life in coming days of their political 

experiences16 

CONCLUSION 

Conclusively it is evident that politics have ultimately adopted social media and making 

use of it enormously and comprehensively in most of its operations. We have started to notice its 

impact on society. Nowadays, political parties are now executing their campaigns, proclaiming 

manifesto, clearing public doubts, important announcements, and getting in touch with the public 

through social media. We can say today's social media is playing a vital role in politics. It creates 

political curiosity among the youth as they use social media the most and participate in real-life 

political activities. 

Politics is transformed at a sheer rate using social media. Before such a platform, people 

have to wait for the newspaper or TV headlines until the specified time for keeping themselves 

updated. Still, now they can get information anytime and anywhere. It is also the truth that social 

                                                           
14 Ibid. 

15 Representation of the People Act, 1951, S 126 Acts Parliament, 1951 (India).  

16Supra note 12. 
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media can never surmount the original traditional media but can play a vital role 

simultaneously.17 Social media usage will further grow in the coming years as there might be an 

online voting system if adopted by the Election Commission, which will undoubtedly increase 

voters' numbers. Some find it very exhausting to stand in a queue for a long time. Surely there 

will be many political changes due to social media involvement; some may be good or bad. At 

present, we can say that linkage of social media with politics is essential but should be done with 

caution and abide by the model code of conduct. Our country faces some serious challenges 

because of Political indulgence in social media, which keeps covering or undermining its 

positive effects. So I will mention some of those challenges and the solution along with it below: 

-18 

1. Challenge - The rampant spread of fake news sometimes advertently and sometimes 

inadvertently misleads many people and results in defamation of someone innocent. 

Sometimes it takes a more aggravated form like riots.   

Solution - India still does not have a specific law to deal with the menace of fake news, and we 

still follow old existing legal provisions under the Indian Penal Code. So there should be some 

scrutiny systems that should be made mandatory to follow all social media tools regarding online 

posts before it gets viral. Penalties should be defined for the perpetrators who are active in such 

doings, which will work as a deterrence effect for many. The model code of conduct regarding 

social media platforms should be made more comprehensive and precise and strictly followed. In 

the 2019 Indian Lok-Sabha election, Facebook introduced few features and partnered with seven 

third-party fact-checkers to fight fake news. 

2. Challenge - Politicians use social media to encourage polarization, which sometimes leads to 

complete brainwashing, and currently, it's too much nowadays between the groups 

supporting their parties. The users like to see content and agree with their thoughts, which 

curb their capacity to ponder and take a stand on an issue to suggest an appropriate solution.  

Solution - The only solution to stop and decrease political polarization is to create awareness 

among the voters regarding having their perspectives and raising their voices for the one's they 

                                                           
17Samarth Bansal, BJP and Social Media, CIGI ONLINE https://www.cigionline.org/articles/how-bjp-used-

technology-secure-modis-second-win. 

18 Jeff Chester, The Role of Digital Marketing in Political Campaigns, 6 J INT POL REV 1, 6-7 (2017). 
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prefer according to their conscience and avoid being a part of polarization. For decreasing 

political polarization speeding up, the literacy rate will also play a vital role in changing voters' 

perspectives and coming with something new of their own. 

3. Challenge - Less outreach of social media in India, like in many rural areas and some urban 

areas, made them confine under traditional media sources.  

Solution – India is the 7th largest and 2nd most populated country globally. On the way to being a 

developed country, it is very challenging for the government to end inequality in every field and 

provide equal opportunities. And few people restrain to change their way of living and adhere to 

their orthodox lifestyle, making it more intricate. Still, the government should keep endeavouring 

to make people aware of social media's benefits and usage and make people literate worldwide, 

which will open India's path to becoming a developed nation. 

4. Challenge - It's not easy to control social media than other media like television, radio, and 

newspapers. Govt. can terminate the broadcast at any moment if they find anything 

provoking or non-appropriate. Still, it's not possible with social media tools because it gets 

circulated on social media rampantly and anonymously. It's hard to identify personal details 

as most people do such things using fake accounts and hacking techniques. 

Solution  – Every social media domain should launch features which itself scrutinizes the 

integrity of the information the post propagates and should spam it if had any ulterior motive and 

it should also be made mandatory to upload personal details and verified Govt. document while 

signing up on any social media platform to know the identification of the all the users. 

By overcoming these challenges, social media will prove an effective and reliable platform for 

Political discourse, campaigning, etc. They will play a vital role in the coming years as now the 

social media trend is increasing at a very sharp rate worldwide. 

 

 

**** 
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ANALYSIS OF INTERLINKAGE AMONG ARTIFICIAL 

INTELLIGENCE, CYBERSECURITY, CLOUD COMPUTING: IPR 

CHALLENGES AND WAYS TO OVERCOME THE ISSUES 

-Prapti Bhattacharya 

 

“The development of full artificial intelligence could spell the end of the human race….It 

would take off on its own and re-design itself at an ever-increasing rate. Humans, who are 

limited by slow biological evolution, couldn’t compete and would be superseded.” 

-Stephen Hawking, BBC 

 

ABSTRACT 

Can a human-made technology work better than a human? Artificial Intelligence is that 

technology that has adapted and adopted the rational methodology to function as a human 

nervous system faster than humans. Our day-to-day online work is highly benefited due to the 

application of AI but it can be misused for potentially harmful purposes like cybercrime or 

network breaches. In this research study the legal challenges and specifically contemporary 

intellectual property rights related issues, posed by AI, have been dealt in detail.  

Having done that, this article has also given an in- depth analysis of the challenges in the 

field of “Cloud Computing”. Although it is quite cost effective for the data storage and 

processing function but the global reach of cloud technology makes personal data vulnerable. 

This data set can be shared with third party even without their consent. Presence of third party 

for storing data, scarcity of professional overview, lack of legal compliance and control, 

negligence of cloud service providers have made us realize about the importance of privacy and 

data protection laws. Only a critical advancement, organized management, and experts’ 

entanglement can lessen IPR in the application procedure, arising due to difference in the 

international laws. 

                                                           
 Student at Asian Law College, Noida 



Vol. IV (2)  International Journal of Legal & Social Studies  Nov. 2020 
 

47 
 

It is high time for India to frame stringent privacy laws to solve issues related to cloud 

computing.  Thus the primary objective of this essay is to understand the impact of cloud 

computing and AI to carve out probable solutions. 

Keywords- Artificial Intelligence, Cloud Computing, Intellectual Property, Vulnerabilities.  

 

INTRODUCTION: WHAT IS AI? 

Artificial intelligence (AI) is the capacity of a computer or a digitally programmed robot to 

accomplish tasks that are generally accepted as human beings' work. The term is used when any 

machine shows few functioning features as a human mind like fast-paced learning, analytical 

skill, etc. The most powerful trait of AI is logical reasoning to achieve a specific target. 

 

RELATION OF AI AND CYBER SECURITY 

On the one hand, artificial intelligence plays a very constructive role in cybersecurity since 

security experts use this technology to analyze, research, and realize the core of cybercrimes. It is 

a blessing for companies that use AI-based programs to protect their organization and client from 

cybercriminals. On the other hand, artificial intelligence can serve as a new catapult for 

cybercriminals who use technology to sharpen their cyber-attack strategies. 

AI and a significant part of AI, i.e. Machine Learning, promise to address some of these 

cybersecurity threats. Machine learning makes the system learn automatically and improvises 

itself for better performance without any explicit separate programming.  

Generally the following two steps are followed for confirming higher cybersecurity. 

The first phase involves developing an understanding of the normal factual history of 

network data traffic, anomalies in the traffic, and making a possible decoction of past trends of 

threats.  

The second phase is for identification of incongruous circumstances demanding human 

synergy and action against already identified threat profiles.  

Applying own mechanical rational to action, AI can identify the context of various types of 

vulnerabilities and the possibility of the same or similar event in the future.  
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After digesting individual incidents, large calculated data set trends, condensing them 

throughout the network plexus, AI can apply the security strategies to increase the stronghold in 

other networks as well.  

Thus, it is impossible to presume what roles can be played by AI technologies. It is also not 

unreasonable to imagine that AI will ultimately be successful to do what humans do today only 

at the speed and network bandwidth of a computer.1 

 

AAA of Cyber Security: Automation, Analytics, and AI  

The growth we are discussing today, AI won’t stop at this stage only. Still, with every 

passing day, AI will come up with more advanced cutting- edge techniques to go beyond 

traditional rule-based algorithms to devise such systems that learn, predict, acclimatize, and 

conducts its functions autonomously, turning the already smart machines even more intelligent.   

Thus mixed with mathematics, machine learning, and interpretation of the past attack 

vector, AI will surely bring up new security solutions to predict network barrage events.2 

 

AI and Balance between Attack and Defense  

The day-to-day attacks now try to surpass the relative advantages of computers and human 

brains against their weaknesses, thereby creating an imbalance. The huge stationing of smart 

devices across the globe gives rise to individualistic yet multifarious events of cyber threats 

compromising  significant events, which go beyond human control capability. Here AI helps 

augment the cyber security workforce's competency at the right stage to defend with higher 

scale, speed, and scope. 

However, this AI augmentation of a cybersecurity system comes with its flaws because the 

mercurial response to both unmasking and protecting might give rise to corruption. 

However, to remove such problems, some companies are bestowing AI to detect unethical 

activities on client networks. 

Examples, 

                                                           
1 Danny Palmer, AI is changing everything about cybersecurity, for better and for worse. Here’s what you 
need to know (2020), https://www.zdnet.com/article/ai-is-changing-everything-about-cybersecurity-for-
better-and-for-worse-heres-what-you-need-to-know/. 
2 Gooty Agraharam, Automation, Analytics & AI: AAA for Next-generation Process Excellence, 
https://www.wns.com/insights/blogs/blogdetail/552/aaa-for-next-generation-process-excellence--
automation-analytics-and-ai. 
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1. ALIBABA- Chinese company Alibaba is the world's largest e-commerce 

platform, which naturally generates product descriptions for the website using natural language 

processing. Additionally, Alibaba, uses its cloud computing technology (Alibaba Cloud), helps 

farmers to monitor the crops to improve the production rate. 

2. AMAZON- It uses artificial intelligence to ship things to the customer even 

before they start searching to buy the product. Their way of collecting a huge amount of data 

about the customer’s buying habits and predictive analytics of AI help them to recommend items 

to their customers. 3 

AI can help in a system of continuous monitoring, which provides a lot more time to 

work on damage control. However, attackers are already brushing up their automated 

reconnaissance skills, target exploitation, and network penetration end-to-end, which get termed 

as ADVERSARIAL AI when coupled together. Soon they will be able to imitate and corrupt 

every component of their attack cycle.  

AI attackers will use Adversarial AI to perplex the compatible AI model to commit an 

internal mistake. There are four ways in which adversarial AI can be used by vicious elements, 

such as incursion into Target Systems, Carrying out attacks, installing malware, and destroying 

data.4 

 

AI, Privacy and Cyber Warfare  

A cyber-terrorist can infiltrate any banking, medical, education, government, military, and 

communication and infrastructure systems. Recent statistics show that hackers’ aim is to steal 

personal information of the victims and intend to cause the complete system failure. 5 

While a tremendous amount of personal data are being stored and maintained, the data 

processors and controllers need to make sure that they are using methods such as 

‘anonymization’ or ‘de-identification,’ whereby datasets are removed as much as possible 

                                                           
3 Bernard Marr, The 10 Best Examples Of How Companies Use Artificial Intelligence In Practice (2019), 
https://www.forbes.com/sites/bernardmarr/2019/12/09/the-10-best-examples-of-how-companies-use-
artificial-intelligence-in-practice/#4ad654317978 
4 William Dixon, What is adversarial artificial intelligence and why does it matter? (2018), 
https://www.weforum.org/agenda/2018/11/what-is-adversarial-artificial-intelligence-is-and-why-does-it-
matter/. 
5 James Johnson & Eleanor Krabill, AI, CYBERSPACE, AND NUCLEAR WEAPONS (2020), 
https://warontherocks.com/2020/01/ai-cyberspace-and-nuclear-weapons/. 
 

https://www.alibaba.com/
https://www.techinasia.com/alibaba-ai-et-brain-agriculture
https://www.bernardmarr.com/default.asp?contentID=712
https://www.bernardmarr.com/default.asp?contentID=712
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which directly connect with individuals, preserving the usability of the dataset for the 

predetermined purpose.  

The main question is who will triumph in the race to approve AI for cyber warfare--

the protectors of vulnerable networks or the cyber crooks who are continually forging up 

new ways to attack the system?  

As we have learned in world history about the constructive and destructive nature of 

nuclear warfare, the same things apply to AI's beneficial and adverse nature.  

In the cybersecurity sector, the “dual-use” of technology should be considered as AI has 

the power of assisting humanity for its gradual development. Still, it is also the most effective 

weapon in the hands of cyber goons, including those nation-states which are on the verge of 

extirpating the world at large with their secret nuclear weapons.  

Few neoteric examples from two smaller software companies will open up everyone’s eye 

on this aspect:  

• Cybersecurity firm ENDGAME voluntarily created a data set consisting of a 

conglomeration of higher than a million of virulent Windows-portable executable files to help 

other cybersecurity testers and practitioners experiment with novel algorithms and improve their 

capabilities of ferreting out the ransomware in the system.  

• AI researchers at Pivotal programmed AI to find out delicate information (e.g., login 

credentials, mail ID, passwords, card pin, CVV numbers) that was unintentionally leaked on a 

public forum, just by taking a glance at the code as if it were an ordinary image- this image 

recognition is one arena where AI has shown commendable improvement in last few years. 

 

PERSONAL RECOMMENDATIONS TO DEVELOP CYBER SECURITY: 

After studying the cybersecurity issues' anatomy, the following ways should be adopted for 

the system's progress. 

 Development of technology:  

The cybersecurity measures and instruments must mature themselves against cyberattacks 

more effectively and readily using AI. Taking the measures taken by developed countries, new 

methods must be developed to identify constantly changing vulnerabilities in AI-based programs.  

 Adapting best practices across the Globe:  
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The government should reiterate on the best practices undertaken worldwide to guarantee 

defence to cyber network and armouring the security and privacy of the web system. To fulfil the 

targets above, the Central Government should build up a National Resource Center for AI in 

Cyber Security.  

 Analysis and control of the publication of fake content:  

The current most crucial issue faced by global social media platforms like Facebook, 

Twitter, Google and Microsoft is that each of this platform struggles with the uncontrollable 

release of fake news on every nook and corner of the internet. Building AI algorithms to 

encounter fake content is something on which Social Media strategists are concentrating.  

 Personal data on social media:  

Although we know, personal details should not be provided in the regular used social 

media platforms like Facebook, Instagram, Linkedin, Twitter, Baidu, etc. But there are several 

instances when some information shared by us unintentionally (e.g. our activity status or our 

location information) is often misused by criminals for committing theft and burglary at the 

victim’s place. Here the AI-based programs can predict our online behavior when we are sharing 

them based on the large inflowing data and it can foretell about the data breach in the the future.6 

 

Thus we understand the magnitude of the problems posed by cyber-attacks and the 

importance of AI to solve that. We will come to the other part of our study where we will mainly 

deal with the technology of Cloud Computing as a part of AI advancement in recent times. 

 

CLOUD COMPUTING- 

Cloud computing has recently been developing as one of the most useful contemporary 

concepts in computer and information technology services.  

Merely storing and accessing data and programs over the internet without using the 

machine's internal storage is termed as CLOUD COMPUTING. In this phrase, the word 

"cloud" is just an analogy in place of the word “internet.”  

But every technological development comes with some legal implications as well. 

Likewise, when data are stored in the cloud, several legal problems, including intellectual 

                                                           
6 Virginia Stavridis, 10 Most Important Cyber Security Tips for Your Users (2020), 
https://www.cybintsolutions.com/10-important-cyber-security-tips-users/. 
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property issues, arise for cloud computing providers and users. One of the most noteworthy 

features of cloud computing is that individuals or businesses may fend off the purchase cost or 

the cost of instalment and managing the hardware and software. This article will focus on the 

primarily serious issues raised due to increased application of cloud computing. 

Basics of the Cloud Computing:  

The term "cloud computing" has no universal definition to follow, but generally, it has 

been depicted as the delivery of computing service through the the internet. Before proceeding 

with further analysis, we must know some definitions, which are as follows: 

Cloud computer user: A customer or user who may be an individual, a business, a 

government agency or any other entity. 

Cloud service provider: Likewise a cloud computer user, a cloud service provider may be 

an individual, a corporation or a business, a nongovernment agency, or any other entity. 

Third-party: A cloud service provider can be perceived as a third party because it maintains 

information about or on behalf of another entity. 

Personal data: Any information that relates to a natural person, which singly or mixed with 

other information, will be able to identify the person separately when it will be presented to a 

corporate entity. 

Privacy: It signifies merely freedom from any external interference.  

Following are the leading cloud computing service available around the world: 

Software-as-a-Service (SaaS models) allows the users to connect to and use few software 

applications over the internet only, without storing and using the applications offline.  

Platform-as-a-Service (PaaS models) allow access to a computing platform (e.g., 

Microsoft Windows) on which different applications can be run or developed.  
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Infrastructure-as-a-Service (IaaS models) allow the consumers to run and control any 

digital platform as per their requirements. 7 

As the term "cloud" suggests, one of the adversities of cloud computing is that it is devoid 

of hardware and data's precise location. The services may be provided to a client in a particular 

jurisdiction. Still, data will be stored and processed at multiple locations, even in different 

countries in the same or different jurisdictions. Unfortunately, the client may not have any 

knowledge of where the data is stored or processed.  

Research methodology:- 

The questions addressed below have been dealt here for better analysis of the situation: 

 How the IT sectors, government agencies, educational institutions have adopted 

cloud computing system? 

 How did cloud computing crop up through the past few years being a new 

technological development? 

 Which application of cloud computing is more useful with greater specifications, 

and is the best for public use? 

 How can large and medium scale industries take advantage of HYBRID CLOUD? 

 

Predominantly Asian countries have shown a different exponentially increasing algorithm 

of technological advancement using Cloud computing than any other continent. But some 

industrial sectors are still left who didn’t touch this technology yet may be due to technicalities 

and complexion attached with its usage. The graphical statistics below show how the following 

countries' IT sectors have been implementing Cloud computing in their service. 

                                                           
7 Steve Ranger, What is cloud computing? Everything you need to know about the cloud 
explained (2018), https://www.zdnet.com/article/what-is-cloud-computing-everything-you-need-to-know-
about-the-cloud/. 
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(Source: National Science Board, Science and Engineering Indicators. (2018). Global R&D: One 

Measure of Commitment to Innovation. [Data file and codebook] Retrieved from 

https://www.nsf.gov/statistics/2018/nsb20181/digest/sections/global-r-d-one-measure-of-

commitment-to-innovation) 

This data set is a clear proof of the fact that IT professionals have been gathering 

knowledge and exposure to cloud computing with their augmenting experience in IT sectors. But 

the graph is diminishing down at certain places too. We can assume that this is happening 

because the all- encompassing growth of cloud computing took a bit longer time along with its 

understanding. 

 

The next chart shows the discrepancy between cyber security education and experience 

requirements and also proves the variance of the adequate knowledge and empiricism about 

cloud computing of some IT professionals against those who still need to shun their skill more in 

the international IT working environment to handle clients in diverse manufacturing business, 

industries and associated service sectors.  
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8 

Western countries have always been on the forefront of development since the 

renaissance period. Likewise,, here also, western countries have covered a vast dimension 

regarding the application of the Cloud computing system in commercial functions and in 

education, healthcare, and entertainment industries. 

 

In the commercial sector, small and medium companies have adopted cloud computing 

frequently. In the educational background, elementary, middle and high schools have espoused 

cloud computing mainly. Among government sector, federal government has endorsed this 

model than any other sector. 

Growing trend of cloud adoption in India: - 

                                                           
8 David Leaser, The demand for cybersecurity professionals is outstripping the supply of skilled 
workers (2019), https://www.ibm.com/blogs/ibm-training/new-cybersecurity-threat-not-enough-talent-to-fill-
open-security-jobs/. 
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The following two graphs show that since independence, how India advanced in scientific 

research and technological field and accommodated new-age technologies in every sector and 

even in day to day life.9 10 

 

 

Privacy General Data Protection Laws  

India has no definite legislation on data protection. However, the Information Technology 

Act (2000) (“IT Act”) is amended to include Section 43A and Section 72A, which provides a 

right to compensation for unauthorized disclosure of personal information.  

Currently, India has a system of the biometric-based unique identification number for 

residents called ‘Aadhaar’ under the Aadhaar Act, 2016, by which Government has access to 

necessary personal information of all the citizens. Since accessing such information is an 

infringement of right to privacy, recently, in a landmark judgment of Justice K.S Puttaswami & 

another Vs. Union of India and Ors,11 the Supreme Court of India has distinguished the right to 

privacy as a fundamental right under Article 21 of the Constitution as a part of the right to “life” 

and “personal liberty” and “Informational privacy” has been identified as an integral part of the 

                                                           
9 Sriyansh Jain, India’s Move To Adopting Cloud Services In The Public Sector Is A Game 
Changer (2019), https://analyticsindiamag.com/indias-move-to-adopting-cloud-services-in-the-public-
sector-is-a-game-changer/. 
10 NASSCOM Cloud: Next Wave Of Growth In India 2019, https://nasscom.in/knowledge-
center/publications/nasscom-cloud-next-wave-growth-india-2019  
11 WRIT PETITION (CIVIL) NO 494 OF 2012 
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right to privacy. For the first time, the Supreme Court stated that every resident of India should 

have the right to regulate the commercial use of his or her identity. 

The Government of India established a drafting committee that proposed draft law. The 

Government of India has introduced the Personal Data Protection Bill 2019 (“PDP Bill”) 

based on this draft only. This can be termed as the first law enacted by India to protect personal 

data and nullify S. 43A of the IT Act.  

This set of laws quickly points out that India's privacy law is obtained from the 

fundamental rights set out in the Indian Constitution. Every law is set based on “physical 

privacy” against the attack by public authorities. But to adjust to the changing scenario and the 

overgrowing virtual world, there is still no strict enforcement to protect the public and private 

data.12 

 

Analysis of the legal principle:- 

While the main concern is protecting personal data from the main cloud server, it is very 

hard for both cloud users and cloud service providers to identify those specific data accessed by 

government and even the time of such access. Even the government can’t be reprimanded for this 

overall surveillance because controlling some data is preemptory to analyze bigger cyber attacks 

to maintain integrity and national security.  

Example- In the USA, Cloud data is controlled by the Electronic Communications 

Privacy Act (“ECPA”), 1986; but the government can locate it easily, showing ECPA court 

order to the cloud service provider. 13 

The US government enacted a statute named Protect America Act, 2007 to get hold of 

any digital information without a prior warrant.  

Through Prism Internet Surveillance Program (PRISM), 2008, the US government 

acquired huge amounts of private communications of natives, their saved photographs, emails, 

any detail of data, money transactions, all data are saved on various social media platforms, from 

                                                           
12 Michael Nadeau, General Data Protection Regulation (GDPR): What you need to know to stay 
compliant (2020), https://www.csoonline.com/article/3202771/general-data-protection-regulation-gdpr-
requirements-deadlines-and-facts.html. 
13 Leighton Johnson, Security Controls Evaluation, Testing, And Assessment Handbook (2015). 
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both domestic and foreign providers. This has advanced numerous questions on the 

confidentiality issues of cloud-based services.14 

 

Challenges and Best Practices for Cloud Computing:- 

This study is a qualitative and quantitative analysis of cloud computing and its 

embracement and utilization in different sections of commercial firms and other institutions.   

The challenges in this field are so vast that it cannot be jotted down in a single piece of 

writing much the trend mostly has taken its shape through the steps mentioned below. 

1. The motivation behind the threat has changed vigorously. Earlier attacks used to happen 

due to an individual’s curiosity. Still, the contemporary attacks are well-financed to promote 

cyber warfare, or mostly it is backed up by some world-weary criminal organizations. With the 

introduction of malware software, the potential attackers not only concentrate on which 

information is valuable to them but also target the most important information of the victims. 

2. The spectrum and magnitude of the attack have widened up. The earlier attacks 

exploited the network weaknesses without any automation, and invaded the network zone of 

single computers or network clusters, but the recent attacks exploit the enervations which can be 

found automatically; are increased over the Internet, bunched even by unsophisticated attackers; 

and jeopardize computers, tablets, smartphones, and all such devices across the world. 

Currently, at all cloud computing platforms, whether it is the network layer, web 

application layer, or host layer, a parallel security threat always prevails. The cloud computing 

security should focus on the scrutiny and providing elucidations for computing model, 

progressive virtualization management, and multi-tenant shared viable mode for data security 

and privacy protection.  

The cloud customers (company) rely on the Cloud Service Provider (CSP) when it deploys 

its susceptive data or run applications on a remote site of the CSP. The computer system may lie 

exposed to inside and outside threats, although it claims to be protected by most sophisticated 

firewalls. Due to the desolation in duty by internal staff, hacker attacks and system failures lead 

to a variety of risks to security mechanisms such as the data lose,  

                                                           
14 T. C. Sottek & Janus Kopfstein, Everything you need to know about PRISM (2013), 
https://www.theverge.com/2013/7/17/4517480/nsa-spying-prism-surveillance-cheat-sheet. 
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The indiscreet and ambiguous nature of the "cloud" makes the application of law difficult 

and challenging. Since the intellectual property rights are territorial in nature, it is still uncertain 

that how and which intellectual property laws will apply particularly in the cloud computing 

sector. 

When all such privacy related problems are arising, Intellectual property (IP) rights issues 

are next door problems which are emerging at the same time. A customer using a PaaS or SaaS 

cloud system, must be well acquainted with the questions related to IP rights, which can evolve 

at any time in relation to the process of data processing done by third parties.  

 

When at one corner of the world, European Union has ordered that principles underlining 

the constituent elements of a computer program, are not protected by copyright.  Meanwhile in 

the other corner, conflict US grants such protection. All the significant US cloud digital media 

platforms have developed their own Digital Rights Management (DRM) systems of protecting 

their intellectual property. 

Despite of having such management system, it is very hard to prove a breach in the cloud 

service network especially when the breach concerns the software parts used in a cloud 

environment. To facilitate an IP infringement, either a cloud provider supplies self-service 

framework to the customer or an interpersonal human contact takes places before a service is 

served.  

Cloud software systems are sequestered and the posterior estimation of the infringement 

cannot be traced backward. The cloud customer should confirm beforehand that they get a clause 

of contractual indemnity for plausible IP violations spawned by the cloud provider's software.  

The open-source software used by the cloud service customers is further upgraded by the 

customer himself or the provider as per their personal preferences.  

Notwithstanding this the cloud providers generally use this newly modified software to 

deliver it to other customers whilst offending the primary customer's IP rights. 
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Furthermore most of the cloud providers do not supply the licenses to the customers to use 

the cloud environment, but here, the customer is solely accountable to amass the usage right.15  

 

IP INFRINGEMENT PATTERN 

Through the discussion below, we will see a clear pattern of how the cloud computing 

service infringes the primary IPR such as copyright, patent rights etc. 

Patent infringement 

If we look into the Canadian patent system, we see that here the patentee has the exclusive 

right to make, use and sell an invention in his country only. However, this system won’t be 

applied in case of cloud computing systems because it is not territorial in nature and it may 

extend across international borders and this cause trouble to patent owners or licensees who are 

trying to confirm their patents against probable infringements. 

First, it is highly difficult to identify the activities which pertain to infringement. If a 

particular patent is issued in France, but a competitor's cloud computing service uses tools to 

perform some or all of its data processing outside of France, the French patent(s) may not be 

infringed. Since the "cloud" contains the parts and parcel of multiple countries, the laws of other 

countries are required to be considered. 

Second, cloud computing systems generally consists of several components, which are 

operated by a different party from different places. For example, while the data storage servers 

may be owned and run by one company, the main system components, processing data from 

those data storage servers may be owned and operated by another company. These components 

again get transferred to yet another company or companies, who then use(s) those to deliver 

services to users. Since several parties are involved in the whole processing and management of 

the components, most of the time, all the parts of a single invention are not exploited by a single 

party.  

                                                           
15 Praveen Kumar Rajendran, B. Muthukumar & G. Nagarajan, Hybrid Intrusion Detection System for 
Private Cloud: A Systematic Approach (48 ed.), Procedia Computer Science 
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Third, as we have seen earlier the data storage and processing of cloud computing 

program occurs at different places, reverse engineering from the user's end to detect infringement 

is difficult in general. That is why here the technical setup of a service provider's is not 

accessible to the public which will allow them to disclose the patent infringement. 

From the points aforementioned it is clearly illuminated that we need to consider some 

solutions from client-side elements of a cloud computing system to be eligible for patent 

protection or for IP protection. Operations at the client-side can be narrowed down fast because 

of its sectarian nature. However, it is quite important to detect the potential infringers first while 

ensuring protection for client-side elements of a cloud computing system. This measure is 

important on different company’s part because no company will wish to avow patents against the 

users of a cloud computing service, since that may estrange those users from becoming future 

customers.  

Copyright infringement 

Copyright laws vary from one territory to the other. The copyright infringement is a 

subjective topic which will vary with each and every country. Therefore, just like the patent 

infringement, detecting copyright infringement from different locations becomes laborious and 

burdensome than it would be from a single jurisdiction. 

Infringement of confidential information – trade secrets 

Not only patent and copyright infringement but there is another contention where private 

and confidential data get breached and the formal name of this breach, infraction of trade secrets. 

Before uploading confidential data to the cloud, a user should consider what sorts of 

confidentiality clause will be followed by the cloud storage service provider. The users need to 

check if somehow the sub-contractors also get hold of such confidential information from such 

service providers. A thoughtful and sincere user of a cloud storage service should also 

contemplate the consequences that will take place after the termination of the cloud storage 

service between the user and service provider.16 

A similar pattern of IP infringement is seen in the field of artificial intelligence as a whole. 

                                                           
16 Himanshu Sharma & Martand Nemana, Cloud Computing & IP Challenges (2016), 
https://www.mondaq.com/india/it-and-internet/524422/cloud-computing-ip-challenges. 
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Artificial Intelligence and Copyright Protection 

Copyright is a legal right granted to authors for their original tangible works regarding 

literary, dramatic, musical, and certain other creative works imposing exclusive rights for 

distribution, sale, reproduction etc. The cases below will help us to understand copyright issues 

regarding AI. 

Burrow Giles Lithographic Co. v Sarony17 

In this case the court addressed a disagreement between the mechanical and intellectual 

labour. Here the Court talked about granting copyright protection to the tangible product that is 

direct outcome of a machine and held that merely mechanical output is not creative. If such 

restrictive approach is moved towards AI systems then granting copyright protection to 

intangible productions will be utterly difficult. 

Bleistein v Donaldson Lithographing Co.18 

The court in this case clearly demarcated between the work done by human effort and the 

work conducted by any artificial way and Justice Holmes mentioned that it is impossible to issue 

a copyright for a product which has not been produced because of human’s creativity. 

As far as the creativity is concerned for copyright infringement, the critics has vehemently 

opposed to the ideas of the judges in the previous cases and they were of the opinion that 

creativity is a subjective term and non-human nature of the source of a work cannot be a bar to 

copyright.  

Even if the countries are now granting copyright to AIs works but the question is who will 

get the legal right- the buyer or creator? And who will bear the consequences of criminal 

liability related to its infringement?  

England, New Zealand has given this privilege to the creators in this scenario. As per the 

current legal structure, the criminal liability is incumbent on the author despite his “Actus reus” 

                                                           
17 (1884) 111 U.S. 53, 4 S. Ct. 279  
18 (1903) 188 U.S. 239, 23 S. Ct. 298  
 

https://supreme.justia.com/cases/federal/us/111/53/
https://en.wikipedia.org/wiki/Bleistein_v._Donaldson_Lithographing_Co.
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and “Mens rea”. These lacunae of the global legal framework must be removed without further 

delay. 

ARTIFICIAL INTELLIGENCE AND PATENT PROTECTION 

The Government grants a patent right to an inventor who can exclude others from 

producing, selling or using the invention for a specific time period. The prerequisites of such 

invention are that, they need to be novel, non- obvious (not similar to prior art) and also useful 

for society. Therefore the original inventor enjoys the monopoly to the profit of obtaining such 

right since the AI-enabled systems are the end product of application of human intellectual 

labour. 

The European Parliamentary Committee noticed that AI systems require more attention 

regarding having patent rights because it can be easily foreseeable that AI will pose challenged 

to human cognitive ability and it will outweigh the human brilliance.19 

So the artificial intelligence technology must accommodate new measures similar to 

human perception and subtlety, so that the issues regarding the difference of mechanical and 

human creativity do not arise in future like the judgment of Bilski v Kappos,20 where patents 

were denied just because it was mechanical by nature and not adroit or inventive.  

In India section 3 (k) of the Indian Patent Act must be kept in mind while applying for 

patent and to fasten the process in patent office, Artificial Intelligence must be used for data 

processing, screening, classification, publication, examination of patent. 

 

CONCLUSION 

In summary, cloud computing and AI have brought up quite a new challenges to the IPR system.  

Client-plus-cloud computing surely offers strong choices, flexibility, and also cost 

effectiveness for industries as well as general consumers. But to enjoy the service without any 

                                                           
19 Lynn Lazaro, Artificial Intelligence In The World Of IP (2020), 
https://www.mondaq.com/india/patent/892134/artificial-intelligence-in-the-world-of-ip. 
20 (2010) 561 U.S. 593, 130 S. Ct. 3218  
 

https://www.bitlaw.com/source/cases/patent/Bilski_v_Kappos.html
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hesitation, the users must have the assurance regarding the security of private personal data 

available online. 

In order to flourish online cloud computing, some jurisdictional, and issues of public policy 

must be resolved too. Since the time of independence, the corporate privacy principles, industrial 

and commercial service have strengthened our engagement to maintain the yardstick of security 

in our online services which also enables the expansion of the economical value of cloud 

computing.  

As we have seen, for preventing cyber attack and preserving cloud breach, the privacy 

jurisprudence plays a very influential role which may vary in respective countries and the 

concept of privacy may be perceived from different point of views.  

In the United States and England, data privacy forms a part of consumer law and 

fundamental rights respectively but in India, “data privacy” is not strictly enforced as a statute, 

but under Article 21, the right to “life” encompasses right to “privacy” too.  

Working with the global legislation hand in hand, India is also struggling with the lack of 

legal frameworks to safeguard personal data and privacy and it has already set the motion to draft 

a stringent set of codified laws of data protection and privacy laws.  

India requires a proper environment to develop technology awareness and prowess to build 

up the confederacy between the public and private institutions, to compose a far- reaching legal 

system for future technologies. 

 

 

**** 
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POTHOLES-THE SERIAL KILLERS ON ROADS: AN EMPIRICAL 

STUDY PROPOSING CRIMINAL LIABILITY 

-Paras Sharma* 

 

ABSTRACT 

Potholes are a major problem in road transport throughout the country. The number of 

deaths caused due to potholes is escalating each year. It is probably for this reason that the 

Hon’ble Supreme Court of India has recently compared potholes with terrorists. Potholes are 

not an entirely natural phenomenon. To a very high degree, it is the fault of the road-makers and 

road-maintainers that these potholes end up taking many lives. For this reason, there is a need to 

put a check on the authorities to make them fulfill their duties seriously. This paper broadly 

deals with the issue of pothole deaths in India. This study involves a mixture of theoretical, 

statistical, and empirical analysis of the problem. The author is of the opinion that the 

callousness of the authorities in the matter in question is primarily due to the compensatory 

approach, currently prevailing in India, for the pothole accidents. There is a need to bring the 

wrongdoers under the ambit of the criminal justice system. Compensation is not working as an 

effective deterrent on the officials who take the matter lightly. Bringing the matter under the 

stringent criminal justice system would definitely prove as a boon for the country. This paper 

also provides a brief outline of the way to ascertain liability depending upon the facts and 

circumstances of a particular case. The paper concludes with some suggestions that can be used 

for the time being until a proper legislative framework is built up. 

Keywords: Potholes, Deaths, Empirical study, Criminal liability, Criminal Justice System.  

     

 INTRODUCTION 

Roads with potholes have become a universal landmark of Indian roads throughout the 

globe. One of the things, which are absolutely ignored by the municipality and the governments, 

is the deadly potholes amidst the roads. The situation is so bad that one would not wonder if in 
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near future the NHAI changes its logo from a ‘plain and smooth road to the one with potholes on 

it’.   Thousands of families suffer from a lifetime cicatrix because of not being able to avoid 

these potholes. Potholes are one of the major factors of road accidents in our country. Around 

15000 deaths occurred due to pothole accidents from 2013 to 20171 which was much higher in 

comparison to deaths that occurred due to some crime. In 2018, the top court expressed its 

concern over this figure and termed it as ‘unacceptable’.2 A bench headed by Justice Madan B. 

Lokur observed that this huge number of deaths caused due to potholes across the country was 

"probably more than those killed on border or by the terrorists".3  According to the data provided 

by the Ministry of Road Transport and Highways in the year 2017, 9423 accidents occurred due 

to potholes in which around 3600 persons were killed, and around 8750 were injured. In addition 

to this, we must not forget that this data only provides information about only those accidents 

which have been reported. Hundreds of accidents occur daily on the roads across the country due 

to potholes which are not even reported and because of which they never come in the picture. An 

analysis of data pertaining to pothole accidents reveals that Uttar Pradesh, Madhya Pradesh, 

Tamil Nadu, and Maharashtra have maintained a fairly consistent record of being the top four in 

the road crashes, deaths, and injuries due to faulty roads. Kerala, Andhra Pradesh, West Bengal, 

and Odisha feature regularly among the top ten states in the same category.4 

The Annual Budget 2020-21 allocated a massive sum of ₹91,823.2 crores.5 With this much 

money pouring into roadwork, shouldn’t we see an increase in road quality? But the reality is 

very harsh.  

On average, around ten people lose their lives in accidents caused due to potholes every 

single day.6 These stats are very much shocking and raise a question on the efficiency of all the 

organizations which primarily work on road making and its maintenance. Whether it is the 

                                                           
1 Press trust of India, Around 15,000 Deaths in Road Accidents Due To Potholes ‘Unacceptable’, Says 

Supreme Court, THE FINANCIAL EXPRESS,  https://rb.gy/pttied. 
2 Potholes have killed more people than terrorists: SC, REDDIFF,  https://rb.gy/gyrcmp. 
3 Ibid. 
4 Piyush Tiwari, Fix The Pothole Problem, THE HINDU EDITORIAL, https://www.thehindu.com/opinion/op-

ed/fix-the-pothole-problem/article24436287.ece. 
5 Special correspondent, Budget 2020: Allocation up for highways ministry, THE HINDU, 

https://rb.gy/mw90gg. 
6 Potholes on our roads that take 10 lives every day, ECONOMIC TIMES,, 

https://economictimes.indiatimes.com/news/politics-and-nation/potholes-the-hateful-but-indispensable-
devil-that-claimed-almost-10-lives/potholes-the-serial-killer-on-road/slideshow/65006748.cms. 
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Ministry of Road Transport or NHAI or any other state ministry or the local authorities working 

under them, responsible for these accidents? 

Under the present law, no official is charged for deaths caused by potholes which make 

this problem even worse because if one is not responsible for his work, he will not pay the 

necessary attention to that work. Under present law either the driver who died is deemed to have 

been negligent or, if the victim is killed by an oncoming car or bus, it is the car and bus driver 

who is booked. Parliament must change the law to hold road officials responsible as well.7  

This work aims at analyzing this legal issue pertaining to the ascertainment of liability in 

case of deaths caused by potholes. The paper is divided into sections for easy understanding of 

the problem in hand. The instant section, section one, provides an overall outline of the 

concerned problem. Section two discusses the research approach or research methodology. 

Section three introduces the reader to the concept of potholes including the causes of potholes, 

nature of potholes, their dangerous side towards mankind, etc. Section four provides for 

statistical analysis of pothole accidents in India. The data is taken from all authentic sources and 

is duly cited. Section five expressly deals with the existing provisions of law governing pothole 

accidents. The current approach is primarily compensation-based, which, according to the 

author, is one of the causes of the callous attitude of the authorities. Section six is empirical 

analysis. The author has not kept the approach of this study to himself only and has tried to 

involve as many people as possible for this research. The outcome of the research comes out to 

be that criminal liability must be imposed on the wrongdoer. But who actually is the wrongdoer? 

Section seven deals with this question and tries to propose an innovative idea in affixing the 

liability. Section eight provides for a way to use the existing provisions of law to bring the cases 

of pothole deaths under the ambit of stringent criminal law. The study concludes with section 

nine with some suggestions to be used for the time being.     

 

RESEARCH APPROACH 

In the instant research paper, the author has evaluated the concept of deaths occurring due 

to potholes on roads. Pothole deaths are a serious and escalating concern in India. The figures are 

                                                           
7 N. Naveen and et al., A Study on Potholes and Its Effects on Vehicular Traffic, 6 IJCRT 258, 260 (2018), 

http://www.ijcrt.org/papers/IJCRT1872037.pdf, .  
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outrageously frightening. There is a stringent need to put a check on the extra-ordinarily callous 

behavior of the concerned authorities. This paper is a broad research conducted mostly with the 

help of online sources which includes news clippings, articles, speeches, personal accounts, 

interviews, leads, and opinions. All the sources are duly cited at the requisite places. For the 

statistical data (Section four), all government sources and trusted newspapers were relied upon. 

The sources of data are duly cited at requisite places. This study is based on theoretical research 

involving literature study and online sources.  

Apart from that, the author has conducted an empirical study using Google forms 

(authentic, respondent email verified). Section 6 of the paper expressly deals with empirical 

research. Around 600 people responded to the survey form. The form was circulated via social 

media. People from many major cities of the country have responded to the form. Many 

respondents also shared their personal experiences within the form that have been quoted in the 

paper as well. Proper permission, for disclosing names and experiences, is taken from the 

concerned respondents.         

THE DEADLY TALE OF POTHOLES 

Have you ever wondered, why these ‘depressions’ amidst the roads are called ‘potholes’? 

Pottery makers in l5th and l6th century England would take advantage of the ruts that wagon and 

coach wheels gouged into roads. Anxious for a cheap source of raw materials for making clay 

pots, the potters would dig into the deep ruts to reach clay deposits underneath. Teamsters 

driving wagons and coaches over those roads knew who and what caused these holes and 

referred to them as “potholes”.8   

The problem of potholes is not limited to India only. There are a few places where the 

situation was so bad that people themselves taught the authorities a lesson. Once upon a time, in 

Portland, people were really fed up with the despicable condition of the roads in the city. They 

complained to the authorities, tried to drag their attention to the increasing number of accidents, 

but all in vain. None of the authorities bothered about it. As a mark of aggression, the people of 

Portland started planting pot-plants in each and every pothole amidst the roads. Soon, the roads 

of the city started to look like a small jungle. People and the authorities themselves faced way 

                                                           
8 American Public Works Association, Pothole Fact Sheet, https://rb.gy/zzcrud . 
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too much difficulty in driving through these roads. Thus, taking a lesson from the people of 

Portland, the authorities accepted their fault and started working on efficient road maintenance.9  

This small story shows how the concern of the people for their city turned the authorities down 

and brought them on track. But are we doing anything like this? I doubt it. 

Take a short drive around your city and you will come across dozens of potholes on each 

and every road. Of course, there are certain well-maintained cities, but the author is currently 

focusing on the majority side. Potholes can be of different sizes. A small pothole is defined as 25 

mm deep and 200mm wide. The medium pothole is defined as 25 to 50 mm deep and 500 mm 

wide. The large potholes are those greater than 50 mm deep and 500 mm in width. We can see a 

number of potholes of these sizes in the area causing greater damage to the vehicles.10 

We have quite often come across these ‘devils of the roads’, we always ‘yell’ at these 

potholes, we try to avoid them but hardly a few of us pay attention to the cause of these potholes. 

It is obviously not the case that someone comes at night with a pickaxe or shovel, digs a hole 

amidst a road, and runs away. Potholes are created in a very tricky fashion.  Figure 1 is a 

diagrammatic description of how potholes are formed. 

Potholes are created when the top layer of pavement and the material beneath— called the 

base or sub-base— cannot support the weight of the traffic.11  Due to this excessive weight, small 

cracks start to appear on the top layer. These small cracks are the buds that lead to the formation 

                                                           
9 Joseph Rose, Planting flowers in potholes becoming popular protest against bad roads: Commuting 

roundup, THE OREGONIAN, , 
https://www.oregonlive.com/commuting/2015/06/flowers_potholes_protest_city.html. 

10 Naveen, supra note 7, at 262. 
11 Id. at 264. 

Figure 1 

Usual Formation of 

Potholes 
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of deadly potholes. The problem begins when rainwater or snow seeps into the pavement up to 

the third layer (soil) below the road surface. [Fig. 1(a)] When the temperature of the seeped 

water decreases (say during night time), the moisture freezes there causing the pavement to 

expand upwards causing a bump on the road. [Fig. 1 (b)] As the temperature gets to normal (say 

during day time), the expanded grounds gets back to normal. However, the bump in the 

pavement remains as it is. Thus, a void or hollow space is created between the pavement and the 

ground beneath. [Fig. 1 (c)] When the vehicle, heavier than the load this ‘hollow bump’ could 

carry, passes over it, the bumped pavement gets cracked for the lack of support under it and 

ultimately causing a pothole. [Fig. 1 (d)]  

Thus, two factors that deteriorate the situation of roads are: the presence of water and 

continued traffic at the same time. In many situations, lack of proper drainage is the principal 

cause for the failure of the highway pavement structure.12 With some more time and water, the 

cracks get looser, and eventually, chunks of pavement gradually are plucked out or forced out 

due to the continued traffic load. In rainy countries like India, rainwater plays a major role in 

forming potholes. That is the reason why pothole accidents increase during monsoon.13   

One may feel that if water and traffic are the major causes of potholes than it should be a 

natural occurrence and how can authorities be held liable for it. The author agrees that nature and 

laws of physics play a great role on the roads too but there is another factor that contributes to 

the formation of potholes. Poor quality of material used in making roads is the biggest cause of 

potholes. Potholes are the expanded form of cracks occurring amidst the roads but these cracks 

are the resultants of sub-standard material used in making roads. The reason for the poor 

condition of roads can be several such as poor or bad quality of workmanship, improper 

technology used in the construction of roads and/or in repairs of roads, poor maintenance of 

roads, heavy rainfall, failure to provide proper storm-water disposal system, increase in traffic 

intensity for which the roads are not designed, etc. 

If not maintained, roads rapidly become impassable to motorized traffic until a point when 

they are no longer trafficable. The pace of deterioration largely depends on the quality of initial 

construction, pavement and surface materials, and drainage measures, levels of traffic, and 

                                                           
12 Ninad Siddhaye, Poor drainage is the reason for potholes in India, DNA INDIA, , 

https://www.dnaindia.com/mumbai/report-poor-drainage-is-the-reason-for-potholes-on-roads-1569823. 
13 Archika Kapoor, Poor road infrastructure - A look at the ever-present problem in India, MEDIA INDIA, 

https://rb.gy/9wqjke. 
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weather conditions. Gravel roads deteriorate more quickly than bitumen surfaced roads and their 

value can often be assumed to be negligible after five years without maintenance 14 

Typically, construction of roads involves a wide variety of material viz. soils (naturally 

occurring or processed), Stone or rock aggregates (fine aggregates or coarse aggregates obtained 

from rocks), binders like lime, bituminous materials, and cement, and miscellaneous materials 

such as admixtures for improved performance of roads under heavy loads and traffic.15 However, 

it has been observed that the ‘plague of corruption’ has hijacked the roads of our country as well. 

Corruption amidst the officials engaged in making roads, lead to the supply of sub-standard 

materials, ineffective machinery, and unskilled manpower,16 which ultimately reflects in the 

massive holes that take several lives per day. Just to save a few bucks from here and there, 

officials, contractors, municipality, and the government take precious lives of common-men into 

their ‘corrupt hands’. Every year, the government sanctions massive sums of money for road 

safety and maintenance still, the quality of the roads is even far from ‘average’.17    

 

POTHOLE DEATHS IN INDIA- A STATISTICAL OVERVIEW 

India has a sum of around 2,000,000 kilometers of roads that incorporate 9, 60,000 

kilometers of surfaced streets.18 About one million kilometers of streets are inadequately 

developed. The nation likewise has fifty-three National Highways that carry almost 40% of the 

absolute street traffic.19 The normal issues that are tormenting Indian roadways envelop deficient 

asphalt thickness, inadequately solid speed breakers, defective seepage framework, and terrible 

riding quality brought about by potholes.  

In 2018, more than 2,000 people lost their lives due to road accidents caused by potholes 

and, more than 4,000 people were injured in over 4,800 road accidents, according to the latest 

data given by the government in Parliament. Three states, Uttar Pradesh, Maharashtra, and 

                                                           
14 Tiza Michael Toryila and et al., The Effects of Poor Drainage System on Road Pavement: A Review, 2 

IJIRMF 218, 220 (2016).  
15 Managing Rural Road Maintenance in India, (NNRDA & International Labour Organisation January, , 

https://rb.gy/cln0ln . 
16 Aloke Tittu, Corruption major reason for bad roads, HINDUSTAN TIMES,  https://rb.gy/2blimx.  
17 Ibid. 
18 Basic road Statistics of India (2017-18) Government of India, Ministry of Road Transport and Highways, 

https://morth.gov.in/sites/default/files/Basic%20_Road_Statics_of_India.pdf . 
19 Ibid. 
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Haryana account for the maximum number of deaths due to potholes. While 1,043 people were 

killed in road accidents in Uttar Pradesh due to potholes, 222 people died in Haryana and 166 

people died in Maharashtra in the year 2018. According to the official figures given in the Rajya 

Sabha, 2015 people lost their lives in 4,869 road accidents caused by potholes while 4,108 

people were injured.20 

Recently in 2019, Brihanmumbai Municipal Corporation Standing Committee Chairman 

Yashwant Jadhav had said that there were no potholes in the city that developed anger amongst 

the residents. This instantly uncovered the regrettable state of Mumbai streets as people started 

posting pictures on social media relating to hundreds of potholes, which lead to a situation that 

the municipal body then came out with another portable mobile application where individuals 

can report their pothole-related issues.21 This year Brihanmumbai Municipal Corporation 

apportioned an entirety of ₹330 crores for fixing the potholes in the city. However, the civic 

body has missed the mark regarding its pledge to making the streets of Mumbai ‘fine’ for 

workers. With storms and heavy rains, directly around the bend, numbers uncovered by the city 

company expressed that the quantity of potholes has ascended by 150% somewhere in the range 

of 2009 and 2014.  In the period from 2009 to 2014, residents detailed 7,775 potholes when 

contrasted with 2014-2019 when the number was recorded at 2,057. Truth be told, the 

information further attested that upwards of 27,372 potholes were accounted for in the state 

capital of Maharashtra somewhere in the range of 2009 and 2019. These were accounted for by 

local people on the BMC's portable application, internet-based life records, and authority site. 

This shows that new approaches are being used but the results are not a great improvement on 

part of authorities.22 

According to a Transport Research Wing (TRW) report, the total number of road accidents 

has increased approximately from 4.86 lakh in 2013 to 4.89 lakh in 2014. The number of 

fatalities has also risen by about 1.5% and accounts for about 83.2% of the deaths.23 

                                                           
20 Krishnanand Tripathi, More than 2,000 people killed in road accidents caused by potholes- 3 states 

account for maximum deaths, FINANCIAL EXPRESS, https://www.financialexpress.com.  
21 Anubhavi Yadav, BMC’s tryst with potholes: Tall claims, broken promises and lives lost, TIMES NOW 

NEWS, Nov. 03, 2019, https://www.timesnownews.com/mirror-now/civic-issues/article/bmc-s-tryst-with-
potholes-in-mumbai-tall-claims-broken-promises-and-lives-lost/511092. 

22 Mumbai Potholes: BMC's policy to make Mumbai roads safer for commuters riddled with potholes, 
TIMES NOW NEWS,, https://www.timesnownews.com/mirror-now/civic-issues/article. 

23 Yadav, supra note 21. 

https://www.financialexpress.com/author/krishnanand-tripathi/
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According to India Today, the Ministry of Road Transport and Highways had given data 

for years 2015, 2016 and, 2017 which showed that more than 9300 people died, around 25000 

were injured throughout the country due to potholes24 

According to Financial Express, the number of people who lost their lives due to potholes 

on road in 2018 was more than 4,000. According to the report, three states had suffered 

maximum deaths because of potholes viz. Uttar Pradesh, Maharashtra, and Haryana.25 The 

number of people who lost their lives due to potholes on the road has increased to 1,043 from 

987 in 2017.26 

In a report, Maharashtra State Highway Police reported that around 353 people were 

horrendously hurt in pothole-related setbacks in 2018. Road disasters in Maharashtra in 2018 

have occurred in excess of 13,000 passing, the most important over the latest three years, said the 

report. 

In India, roads are still being constructed as per decades-old guidelines. Most of the arterial 

roads and elevated roads do not have cautionary signs for speed breakers that lead to frequent 

road accidents.27 

As of March 2020, a parliamentary panel has recommended to the road transport and 

highways ministry to develop a mobile application or portal to enable road users to report 

potholes and put a mechanism in place to ensure timely action to fix them.28,29 However, just like 

Mumbai, developing an app and reporting the potholes won’t be of any use until and unless 

authorities are bound by some strict laws. Because the only solution to the pothole death issue in 

India is to fix the potholes. There is a need to put these escalating figures on a break. There is a 

need to invoke the stringent provisions of the law in this matter. People should be empowered 

                                                           
24 Varsha singh, The pothole problem in India Motor Vehicles Amendment Bill is the need of the hour, 

MEDIA INDIA,, https://mediaindia.eu/business-politics/the-pothole-problem. 
25 Tripathi, supra note 20. 
26 Ibid. 
27 Rakesh Ranjan, Potholes claimed over 10,000 lives for last three consecutive years, INDIA TODAY, 

https://rb.gy/yiygcj. 
28 Siddhart Panday, India's pothole problem could soon be solved, thanks to IIM-B,, https://rb.gy/nmdfvz. 
29 Dipak K Dash, Develop App to help Commuters report potholes, Govt. told, TIMES OF INDIA, 

https://timesofindia.indiatimes.com/india/develop-app-to-help-commuters-report-potholes-govt-
told/articleshow/74633347.cms.  
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enough to report any pothole they spot with a date, time, and location to the police and the 

concerned authorities.30  

 

THE EXISTING PROVISIONS OF LAW RELATING TO ‘POTHOLE DEATHS’ 

The Indian approach to pothole deaths is ‘compensation-based’. There is no explicit 

statutory provision that precisely deals with pothole injury or death. Most of the time, various 

law provisions are tacitly invoked to hide the lacunas of lack of proper provisions. 

In 2019, the Central Government gave some importance to this matter and they came up 

with legislation named Motor Vehicle (Amendment) Act, 2019. Under this amendment, a clause 

was added which charges the contractors up to Rs One lakh fine for constructing poor roads and 

neglecting their proper maintenance.31 Sharing this message, the office of Sh. Nitin Gadkari on 

Twitter wrote:  

"Under the new Motor Vehicle (MV) Act, the hefty penalty charges are not only levied 

on common people but also on the contractors, who design faulty roads and neglect basic 

criteria of road development and its maintenance."32 

But whether this provision was applied in its complete sense? Maybe not! This year 

various cases came into the limelight where it was argued that this provision is not at all applied 

in its real sense. One such case came from the state of Kerala where police ignored the action 

against engineer despite this rule.33 

It was argued in this case that the police did not take any action to impose a fine on 

engineers even after Kerala reported numerous road accidents due to potholes. 

The Advocate General in his legal advice to police also asserted that the officials who were in 

                                                           
30 McLeod v. General Motors of Canada Ltd., 2014 ONSC 134. 
31 MV Act 2019: Contractors To Face Upto Rs 1 Lakh Fine For Constructing Poor Roads, BUSINESS 

STANDARD,, https://www.business-standard.com/article/news-ani/mv-act-2019-contractors-to-face-upto-
rs-1-lakh-fine-for-constructing-poor-roads-119092701230_1.html.  

32 MV Act 2019: Contractors To Face Up To Rs 1 Lakh Fine For Constructing Poor Roads, TIMES OF 

INDIA,, https://timesofindia.indiatimes.com/india/mv-act-2019-contractors-to-face-up-to-rs-1-lakh-fine-for-
constructing-poor-roads/articleshow/71349996.cms. 

33 Accidents Due To Potholes: Police Continue To Ignore Action Against Engineers Despite Rules, 
MATHRUBHUMI,https://english.mathrubhumi.com/news/kerala/accidents-due-to-potholes-police-continue-
to-ignore-action-against-engineers-despite-rules-1.4832288.  
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charge of the road work should be booked for the destruction of the road. But the police officials 

ignored this rule claiming that a clear direction was not issued in this regard. This reaction of the 

police was not at all pleasing.34  

When accidents that are caused because of bad quality roads, cases can be filed under the 

Road Maintenance Act, Section 198A, that deal with the inability of the authority to fulfill 

proper standards that are required for road maintenance, road design, and construction. 

Apart from the above, specific provisions of the Indian Penal Code, 1860 viz. Section 268 

(Causing public nuisance) and Section 283 (causing danger or obstruction in public way or line 

of navigation.) can also be invoked against such instances. However, the punishments attached to 

these provisions are very minute and does not act as a proper deterrent to hinder the officials 

from repeating their callous approach.  

Even in many foreign jurisdictions as well, the relief for pothole injuries is compensatory. 

Taking an example of the US, such cases fall under the Torts Law, where damages are provided 

in proven negligence cases. In the case of, Edmond Stokes v. United States,35 a veteran was 

injured while riding a bus because of the presence of a pothole and this aggravated his existing 

back pain. The US Court of Appeals, Fifth Circuit, deemed compensation of $10,000 appropriate 

and the authorities under the Louisiana Law were held to be negligent for not fixing such a 

dangerous pothole. In South Africa too, the approach is to award compensation to the victim.  

The compensatory approach is nothing wrong but it has certain demerits. Firstly, 

compensation can never fill in the loss of a family member for his family. Secondly, determining 

a monetary value for someone’s life is neither just nor in accordance with the principles of 

humanity. Thirdly, compensation these days hardly plays any deterrent role in hindering the 

wrongdoers from repeating their wrongs. It is not a big deal for the ‘corrupts of the day’ to pay a 

few bundles from their ‘looted booty’. Another very problematic thing is the doctrine of 

‘contributory negligence’. If there is any rule disobeyed by the victim, such as not wearing a 

helmet, etc., the amount of compensation may be reduced. Moreover, many times, the 

wrongdoers escape their liability by misusing this ‘negligence on the part of the victim’.  

                                                           
34 Ibid. 
35 Edmond Stokes v. United States, 157 US 187 (1995). 

https://casetext.com/case/stokes-v-united-states-47
http://www.saflii.org/za/cases/ZANCHC/2018/60.html
http://www.saflii.org/za/cases/ZANCHC/2018/60.html
https://casetext.com/case/stokes-v-united-states-47
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In view of the increasing number of pothole deaths vis-à-vis these loopholes in the existing 

law, there is a stringent need to introduce the concept of criminal liability in such cases.  

 

PUBLIC VIEW ON POTHOLE ACCIDENTS- AN EMPIRICAL ANALYSES 

In order to get some public viewpoint on the issue, the author has conducted a small survey 

using the authentic, email verified Google forms. The survey form was circulated throughout the 

social-media. The author has not restricted the survey to his friends only but has tried to get the 

maximum audience through the country. ‘Reddit.com’ proved to be a really beneficial platform 

in this survey. The survey involves a sample size of 583 people. The sample consists of people 

from around 160 cities across the country. The survey form consisted of fifteen simple questions 

relating to pothole accidents. At the very outset of the survey form, the author explained the issue 

to the prospective participants. It was observed from the survey that the problem of potholes is 

not a feature specified to only a few places.  More than 87% of the participants have more often 

come across potholes while driving, whereas, only around 12% of the participants have 

‘sometimes’ come across the potholes. [Fig. 2]    

 

 

 

Figure 2 

Seeing potholes while driving  
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On being asked about ‘whether potholes are a major cause of road accidents or not’, around 72% 

of the participants strongly agreed, whereas, around 27.3% of the participants agreed with a 

slightly lower degree. [Fig. 3] None of the participants disagreed with the question. This shows 

how people see potholes as a major cause of road accidents. This inference can also be drawn 

from the fact that around 41% of the participants have themselves witnessed a road accident 

caused due to potholes. [Fig. 4] 

  Many participants also revealed the brief details of the survey in the ‘description of the 

accident’ section. The author has received 109 ‘incident descriptions’ in the survey. To quote a 

few, one Mrs. Shalini has written, “I have experienced it myself when I was pregnant…because 

of potholes I could have hurt my unborn child.”  

Another participant requesting anonymity has revealed, “A flyover was being built and due 

to which many potholes have occurred on the highway. Time again we have seen accidents due 

to these. My own Chachaji (Uncle) met with an accident due to pothole”.   

Sh. Chandra Mani has described another such incident, “There was a bullock-cart on a 

rainy day that went inside the pit on the road and all the material on the cart fell down, the person 

on it also fell”.  

Another person has written, “In the rainy season last year, a girl was driving Activa…water 

being clogged at the pothole, she was unable to know that. Her Activa hit the pothole and her 

Figure 4 

People witnessed pothole accidents 

 

Figure 3  

Potholes- A major cause of 

accidents 
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head got hit by the highway divider. Tremendous bleeding started and she died before she could 

be taken to hospital.”  

Mr. Kshitish Kanwar says, “A man going with his daughter on a Scooty was trying to 

avoid a pothole in the mid of the road and lost his balance, even though the accident was not 

major, both the daughter and father had minor injuries on their knees and elbow. Which 

highlights the fact that it could also have been major had there been fast traffic on the road.” 

These incidents shed light on how common people have either seen or themselves experienced 

pothole accidents.  

Potholes are a local issue and the local authorities are expected to take notice of these 

‘devils of the road’ before anyone else and repair them before a misfortune occurs. The next 

question was about this aspect alone. Participants were asked about their view on ‘whether their 

local authorities were aware of the pothole in their cities or not’.  Out of 583, 66.1% of the 

people answered in affirmative, while only 11.5% negated it. The remaining 22.4% of people 

seemed confused or unclear on the question. [Fig. 5] But, merely having knowledge of the 

problem is of no use until something is done upon it. It was observed that 54.1% of the people 

are of the opinion that the authorities have not taken any action on repairing the potholes; 

whereas, 28.4% of people seemed unclear on the question; only 10.4% of people believed that 

some action took place; while the remaining few expressly denied having any information on the 

question. [Fig. 6]   

Figure 6  

Do Authorities do anything?  

 

Figure 5  

Awareness of Authorities on the 

issue 
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In the next question, the preceding question was further analyzed. Many times, the 

authorities take some actions, for the time being, to avoid getting questioned by someone. 

However, these actions many times do not prove to be the permanent solutions for the problem 

and it resurfaces. The question was voluntary and not a compulsory one as it has to be answered 

only by those who thought the authorities do take some steps.  Thus it was attempted only by 232 

people. It was observed that 80.3% of the respondents think that these steps by the local 

authorities are ‘just a formality, as the potholes reappear’. 32.2% of people also think on a 

similar footing as they believe that such steps are merely ‘temporary solutions’. A very small 

percentage of only 5.5% of the respondents have marked such solutions as ‘permanent’ ones. 

[Fig. 7] However, as the majority view is clear, such solutions are just for namesake and are not 

permanent in nature. This shows that the authorities lack any powerful deterrent force that could 

deter them from ignoring or taking the issue lightly time and again. 

 

The author also wanted to know how common folks treat the issue. Thus the next question 

to the respondents was whether they themselves have taken some steps for the issue. To the 

utmost surprise, 45.4% of the people have themselves taken some steps toward this issue.[Fig. 8] 

Out of which 49.5% of people complained about the issue to the local authority; 35.1% of 

Figure 7 

Reliability of steps by the authorities 
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participants complained to the government; quite remarkably, 29.7% of people repaired the 

potholes at their individual level; and few other used RTI as their tool. [Fig. 9]   

Some people have also shared the stories of how they themselves have taken action on the 

pothole issue in their cities. One of the most interesting stories was one of Mr. Chandra Mani 

who says, “I and my friends while in college conducted a drive to repair potholes and that too in 

front of government offices to make them realize that we are repairing hole before your offices, 

now you repair the whole city”. Such steps are really thought-provoking and highlight how 

people are forced to take such steps on being fed-up by the authorities.  

On being asked about the way their complaints are treated, 66.1% of the participants 

signified that the authorities keep on delaying their complaints. Whereas 23.5% of people said 

their complaints are ignored by the authorities. Interestingly 10.4% have also revealed that the 

authorities take quick action on the complaints. [Fig. 10] 

 

 When asked about the fixation of liability, 51.4% of people stressed upon holding the local 

authorities responsible for the pothole accidents; 43.7% of participants opted for the 

government’s responsibility, and 4.9% of people opted for fixing the liability of the common 

Figure 9 

What steps have people taken? 

 

Figure 8  

Do people take any steps?  
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people. The reasons specified for people’s responsibility mainly concern lack of vigilance, lack 

of action against authorities, etc.  

 

The final question asked to the participants was about fixing criminal liability for not 

getting the potholes repaired. Quite surprisingly, 82% of 583 people answered ‘yes’. [Fig. 11] 

This shows how people feel that fixing criminal liability can be a possible solution to this 

problem. 

 

WHO SHOULD BE HELD RESPONSIBLE FOR POTHOLE DEATHS? 

It has been observed in the above survey that around 82% of the respondents believed that 

affixing criminal liability on those who are responsible for potholes can prove to be really 

beneficial. This gave rise to another question as to who should be held responsible for the 

potholes caused. In the author’s opinion, we cannot compartmentalize the concept of 

responsibility in pothole deaths. Potholes occur for various reasons as discussed in section 3. 

Fixing liability must be in accordance with the cause of potholes. Our technology is developed 

Figure 10 

Response of authorities to 

Complaints 

 

Figure 11 

Fixing Criminal Liability  
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enough to figure out the causes of potholes in a particular area.36 Thus, if the material used on the 

road causing pothole death is found to be of sub-standard quality, the contractor should be held 

liable for it. On the other hand, if it is found that poor drainage leads to the assimilation of water 

beneath the pavement, the local authority must be held responsible for it. Where it is found that 

the cause of pothole is a mixture of both of the above conditions then both the contractor and the 

local authority must be held liable for it. Where it is found that potholes have occurred naturally 

without any explicit fault of anyone, the local authority must be held responsible for it, for not 

fulfilling its duty to repair the roads. There are countries like China and Japan where a damaged 

road is repaired within hours. Thus, time cannot be made an excuse to escape the liability. If one 

is in power, one must be sincere about it.37  

The courts would have to play a major role in ascertaining the liability in case of pothole 

death depending upon the case. Until and unless proper legislative protection to pothole deaths is 

not given, the aforementioned idea can act as a deterrent for the authorities.38  

 

IMPOSING CRIMINAL LIABILITY ON POTHOLE DEATHS- A POSSIBLE 

SOLUTION? 

According to various organizations, fine or compensation is not at all sufficient to stop this 

callous attitude of the authorities and contractors. These organizations suggest that there is a 

need for a provision under which these officials can be held criminally liable. There can be two 

ways of imposing criminal liability in case of pothole deaths with the existing provisions. These 

are discussed as under: 

                                                           
36 Shad Withers, Vehicle Damage Due To Poor Road Conditions: Who Is Liable?, NOLO, 
https://www.nolo.com/legal-encyclopedia/vehicle-damage-due-to-poor-road-conditions-who-is-
liable.html . 
37 Larry Galehouse, Pothole Prevention, NCPP MICHIGAN STATE UNIVERSITY, 
https://www.pavementpreservation.org/pothole-prevention/. 
38 Mustak Hussain Mehndi Hussain Kadri v. Respondent: State of Gujarat and Ors., 
MANU/GJ/1404/2017.   

https://www.nolo.com/law-authors/shad-withers.html
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INVOKING SECTION 304 OF INDIAN PENAL CODE, 1860 

Section 304A of IPC is the provision dealing with ‘causing death by negligence’. It states 

that: 

Causing death by negligence—whoever causes the death of any person by 

doing any rash or negligent act not amounting to culpable homicide, shall be 

punished with imprisonment of either description for a term which may extend to 

two years, or with fine, or with both.39 

In the case of potholes as well, the death is caused due to the negligence of officials or 

contractors by not making proper roads or by not maintaining them properly. So pothole deaths 

must come under the ambit of this Section. The officials should not be left free to act only after 

getting information from a third person. It should be the duty of the officials themselves to keep 

an eye on the roads of their city. No pothole, generally, occurs over-night. There are various 

stages of development of a pothole. If cracks on the pavements are properly fixed in time, it 

would not develop into a deadly pothole.  

In addition to this, specific transparent-apps can be developed, using which common folks 

can report the potholes which could facilitate the officials. Such apps shall be open to all, which 

means that if one person posts a complaint there, each and every person enrolled on the app 

could see it. This will serve two functions. Firstly, it will build public pressure on the authorities 

to speed up the work and take the matter with utmost seriousness. Secondly, it will also create 

awareness amongst the people enrolled on the apps to be extra cautious while using a road 

reported by someone on the app.  

When it comes to the notice of the concerned official, it shall be his duty to take urgent 

action on it.  The inaction on his part must be deemed as negligence within the meaning of 

Section 304A.  

                                                           
39 The Indian Penal Code 1860, § 304A, No. 45, Acts of Parliament, 1860 (India). 
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INVOKING SECTION 304(II) 

Section 304(II) of IPC may also be applied in cases of pothole deaths. Section 304(II) of 

IPC deals with ‘Culpable Homicide not amounting to murder’ and states that: 

Punishment for culpable homicide not amounting to murder—Whoever 

commits culpable homicide not amounting to murder shall be punished with 

imprisonment for life, or imprisonment of either description for a term which may 

extend to ten years, and shall also be liable to fine if the act by which the death is 

caused is done with the intention of causing death, or of causing such bodily 

injury as is likely to cause death, or with imprisonment of either description for a 

term which may extend to ten years, or with fine, or with both, if the act is done 

with the knowledge that it is likely to cause death, but without any intention to 

cause death, or to cause such bodily injury as is likely to cause death.40 

This aforesaid provision is attracted when there is a knowledge that death may be caused 

by one’s act. Where the accused has the knowledge that his act is likely to cause death, Section 

304 (II) can be invoked. The act of making poor quality roads must fall under the crime of 

Culpable Homicide not amounting to murder as the guilty party knows the consequences of his 

actions in advance and he intends to risk the lives of others for his personal gain. The ‘act’ in the 

cases of pothole deaths is ‘breach of duty’ of making proper roads and of maintaining them. It is 

not just plain omission in the performance of duties. In fact, there is no such thing as a liability 

for a pure omission. Under section 32 IPC, an illegal omission would constitute an ‘act’ under 

the law. In the cases, where the authorities intentionally turn a blind eye to understandable 

situations, the omission amounts to an act. The increasing number of cases has left us with no 

other option but to treat the willful ignorance of potholes as an incident of culpable homicide. 

However, this section can only be attracted in case of death. In case of grievous hurt or injury, 

one can take the aid of section 338 IPC i.e. causing grievous hurt by act endangering life or 

personal safety of others. 

                                                           
40 The Indian Penal Code 1860, § 304, No. 45, Acts of Parliament, 1860 (India). 
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The aforesaid provisions can be used to bring in the callous officials under the ambit of the 

criminal justice mechanism. However, there is a stringent need for the development of a proper 

legislative mechanism to deal with such cases. Pothole deaths are increasing every year. There is 

a dire need to pay closer attention to the matter. 

 

CONCLUSION 

In India, there is no express provision of law that deals with deaths related to potholes on 

roads. It has been observed that getting justice in such cases is a very long and difficult process 

as it not only causes financial losses but also leads to both physical and psychological trauma to 

the entire family of the victim. In such cases fight for justice is not an easy one. In most cases, 

the ‘blame games’ are played by the authorities in charge of maintenance of the roads and in the 

majority of the cases the blame is transferred to the drivers only, and the authorities actually 

responsible escapes their liability. Imposing criminal liability in cases of pothole deaths is a very 

good and useful way to ensure a standard of seriousness amongst the authorities concerned. 

There is an urgent need to bring a change in the legal system governing this area. The discussion 

above has the potential to serve as an initial initiative for curbing this rise of pothole deaths in 

India. An app can be the best idea for getting information about every pothole present. But, for 

this, the Government requires help from the citizens of this nation. If we honestly fulfill our duty 

by reporting every single pothole, there is a high chance that this increase in pothole accidents 

will be curbed. We may not have the best government in the world, but we can be the best citizen 

of the world. This kind of thinking can be the deadliest weapon in front of every challenge. The 

Government must come with an initiative to not only curb this increase of cases but also to help 

the victims. A speedy trial of these cases can also be a great initiative. The best way to get street 

authorities to carry out their responsibility is to bring them under the ambit of the criminal justice 

system.  

Apart from imposing liability on the wrongdoer, progressive and innovative steps must be 

taken right at the construction stage of new roads. Well-planned methods should be adopted for 

the construction of smart-roads. The method will include re-engineered steel material for 

structures on the roads like walkways, overhead bridges, pillars, and poles, etc. Improved and 

good quality cement products and by-products should be used for the pavements. Vehicle 
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possession is increasing day by day at an alarming rate in India and streamlining the traffic, calls 

for the construction of additional expressways in the next few years. Roads can be constructed in 

a way that they slope towards the edges, to prevent water-stagnation. Service ducts with vents 

must be provided at regular intervals so that roads need not be dug up again and again for various 

purposes. 

Surely, the time is ripe for a major shift in the criminal laws of our country. Either the 

existing laws should be amended in respect of deaths occurring due to accidents on ill-

maintained roads, or there should be an exclusive Act enacted particularly dealing with the issue 

of potholes. Potholes are a blot on our country’s image, our safety, and our quest for efficiency.  

It is imperative that we deal with this issue on a war-footing. 

 

 

**** 
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MARITAL RAPE, ITS LEGAL STANDING, AND REPERCUSSIONS 

-Letishiya Chaturvedi*, Poorna Dixit** 

 

ABSTRACT 

While the world is experiencing surges of feminism and promoting women's empowerment in 

one aspect or the other, India is still stuck in the ancient era when it comes to providing rights 

to its married women. They have been deprived of protection against any sexual abuse (marital 

rape) that they face, because of the creation of immunity that has been charitably granted to 

husbands, against any criminal liability. Any legal remedy which punishes their abuser is 

absent under the Indian Penal Code. Thus, justice, or even any hope of it, is brutally snatched 

away, leaving them exposed to this ghastly crime thoroughly.  

Through this paper, the researchers have made a sincere effort to highlight this critical 

problem that is so finely embedded in the country's legal structure and its consequences. An in-

depth analysis of this acute issue, the judiciary and the legislature's stance on it have been 

dived into, along with the numerous reports, bills and judicial decisions that have played a 

critical part in this issue's journey. This paper puts forward this urgent matter, and advocates 

for the acknowledgment and the criminalization of marital rape as an offense under the Indian 

Penal Code.  

Keywords: Marital Rape, India, Indian Penal Code, Criminalization, Immunity. 

 

INTRODUCTION 

"I say nothing, not one word, from beginning to end, and neither does he. If it were lawful 

for a woman to hate her husband, I would hate him as a rapist." 

- Philippa Gregory 

For decades, it has been impossible for a man to rape his wife. Instead, it has been 

impossible for a man to be convicted for raping his wife for decades. Even today, Indian society 

and its lawmakers prefer to turn a blind eye towards one of society's most crucial issues: marital 

rape. Both the Indian societal system and those in authority are far from ready to accept the 
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brutalities of crimes that victimize a woman sexually and scars her emotionally and 

psychologically.  

There has not been a lack of statistics on India's marital rape as it is not considered a real 

offense and thus remains decriminalized. The National Family Health Survey, as per their 

reports of 2015-16 claims that approximately 10.4% of Indian women have been victims of 

sexual violence met out by the hands of their spouse. The survey also further released a stat 

which said that over 83% of women who were in the age bracket of 15-49 had been sexually 

assaulted by their current husbands, at least once. Moreover, 9% of women alleged for their ex-

husbands to have perpetrated them similarly.1 According to one of the reports by Indiana 

University Press, "more than 1 in every 7 women who have been married has been raped in 

their marriage".  

Apart from being shocking, these statistics reflect upon the gruesome acts that have 

been committed against women by their very own husbands. Even though the country has 

shunned the practice of "marry-your-rapist", its legal structure still fails to make women feel 

safe within the confines of her home. Living 24 hours a day within constricted parameters, 

while sharing this same space with your offender is an unimaginable psychological and 

emotional torment. Adding to this, the woman also has no legal remedy against this gory crime 

which is met out against her, leaving her sexually, emotionally, mentally and legally, absolutely 

violated. 

 

1.1. Justifications of marital rape: 

In stark contrast to this argument, multiple arguments justifying the crime have been 

relied upon. The first, the one which reflects the most basic reasoning behind the lack of 

criminalization of marital rape, being that the status of a wife is inferior to that of her husband2. 

Before the Married Women's Property Act was passed, a woman was considered the chattel of 

their husbands3. She had no individualistic identity of her own; her husband managed both her 

                                                           
1 Balram Paswan et al., National Family Health Survey-4, NFHS-4 IIPS 1, 566 (2015-16), 
http://rchiips.org/nfhs/NFHS-4Reports/India.pdf. 
2 Rebecca M. Ryan, The Sex Right: A Legal History of the Marital Rape Exemption, 20 LSI 941, 944 

(1995), https://www.jstor.org/stable/828736. 
3 Anne Dailey, To Have and To Hold: The Marital Rape Exemption and the Fourteenth Amendment, 99 

HARV. L. REV. 1255, 1256 (1986), https://opencommons.uconn.edu/law_papers/389/. 
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financial and legal affairs. Moreover, she lacked a civil identity and was legitimately subject to 

being treated as her spouse's property.  

The second justification that follows is that of "unities theory" based on the Doctrine of 

Coverture. In this theory, it is assumed that on marriage, both the spouses' identity no longer 

remains individualistic, but is merged into 'one'. But considering it in more realistic terms, this 

'one' identity belonged to that of the husband and the woman's independence became dissolved. 

There was a precise suspension of the wife's legal existence upon her marriage, if not that, then 

at least she remained consolidated to the liberated self of her spouse4.    

"Implied consent" is the third justification sought while arguing against the 

criminalization of marital rape.5 This theory runs along with the opinions that once a woman is 

married, her husband has automatically obtained her consent. It no longer remains as 

permission that she is in the power to grant, but naturally follows. There no longer remains a 

need for it to be acquired, as a wife has to fulfil her husband's sexual needs, her consent no 

longer plays a significant role.   

The final justification is that marriage is considered a contract; hence, the husband 

secures the presumption of "irrefutable consent". This means that upon marriage, a woman and 

taking the man as her spouse agree to all sexual activities, upon the discretion of her man, 

without opposing the same in the future course of actions.6 Furthermore, as marriage is a civil 

contract under the Muslim Personal Law (Shariat) Application Act, 1937 and a sacramental 

union under the Hindu Marriage Act, 1955, and revolves around the societal setup's sphere the 

criminal judicial structure cannot interfere with the same. The reasoning stays that the 

sacredness of the relationship between the husband and wife will be violated by dragging the 

same to the Court and public eye.   

All of the above justifications reflect on the deeply instilled patriarchy that has existed, 

not only in India but also worldwide. These put forward how women have been oppressed, in 

different spheres of life, through the period of uncountable years. The torments that they have 

been victim to and the lack of justice that they have subjected to, by the society as a whole, only 

shows the toxic masculinity which has existed thrived, for long. The entire female gender has 

been discriminated against and her fundamental right to feel safe and protected, if not in the 

                                                           
4 Id. at 1256. 
5 Rebecca, supra note 2, at 964. 
6 Id. at 944.  
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outdoors, but her home parameters, has been violated. Her house, ideally being her safe space, 

has been turned into the confines in which she has to live and be subjected to multiple abuse 

cases by those who were meant to be her anchors of security. 

The conservative mindset of the Indian structure has played a vital role in encouraging 

this vile Act. The ex CJI of India, Deepak Mishra, while opinionating on marital rape, once 

said, "I don't think it should be regarded as an offense in India. In villages, it will create 

absolute anarchy in many families. Our country is sustaining because of the family platform. 

We still have family values... we still respect the family background and many other facets."7 

With this statement, it can be observed the narrow mindset which is deeply engraved in the 

society pertaining to women's rights within the ambit of her marriage and her bodily violation. 

The society feels threatened on instilling legal power in women's hands and giving them a 

suitable remedy against their perpetrators. This fear is veiled behind the excuse of marriage 

being a personal and holy union that is to be isolated from the judiciary's regulation.  

1.2 Concept of 'consent': 

Rape can be defined as an illegal sexual act. Usually, sexual intercourse either vaginal, 

anal or oral carried out with force under threat of injury or against a person's will or consent or 

with a person who is incapable of providing support due to mental illness, intoxication, 

unconsciousness, or deception or with a person who is below a certain age.8 Rape itself is a 

crime against women, capable of demeaning and diminishing the dignity, pride and self-esteem 

of a woman. 

Section 375 of the Indian Penal Code deals with 'rape' and other closely associated 

terms. Explanation 2 of this particular Section says: 

Consent means an unequivocal voluntary agreement when the women by words, gesture or any 

form of verbal or non-verbal communication, communicates a willingness to participate in the 

specific sexual act:  

Provided that a woman who does not physically resist the Act of penetration shall not by 

the reason only of that fact, be regarded as consenting to the sexual activity". 

According to this, every woman in India must have the right to freely give or withdraw her 

consent to any sexual activity that she wishes to indulge into, or not, respectively. However, 

                                                           
7 Marital rape needn’t be an offence: Ex-Chief Justice of India Dipak Misra, TIMES OF INDIA, 
https://timesofindia.indiatimes.com/city/bengaluru/no-need-to-make-marital-rape-an-offence-ex-cji-dipak-
misra/articleshow/68785604.cms. 
8 MERRIAM-WEBSTER, https://www.merriam-webster.com/dictionary/rape. 
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Exception 2 meddles with this legal protection that has been provided to women. As per this 

Exception, any man who indulges in any sexual activity with his woman, pertaining to being 

below 15 years of age, will not be deemed illegal. This has two issues with it: 

1. According to the exception mentioned above, the mere marital status of a woman 

deprives her of the legal recourse that would otherwise be available to her. Her husband has 

indefinite rights over her body and his desired sexual activity. Her violation is shunned from 

being treated as even that, a violation. Her rapist is her husband, which is enough for the 

judiciary to turn a blind eye towards the brutalities that she goes through. Her fundamental right 

to be treated as an equal in India is thoroughly violated, disrespecting Article 14, a core value of 

the Indian Constitution.  

2. The second complication with the concerned exception is that it permits the sexual, and 

consequently, the emotional and mental, violation of women who are not even adults. It stands 

in contradiction to the Prohibition of Child Marriage Act, 2006. Herein, any girl below the age 

of 18 is considered a 'child' and is not of permissible age to be married9, making child marriage 

a punishable offense10. This Act's introduction's cardinal intent was to abolish the gruesome Act 

of child marriage and the brutalities that often followed. It was done keeping in mind the girl 

child's health and well-being through rigorous changes, internally and externally, at this age. 

The pressure and difficulties that went into the married life are too mature to be handled by a 

child of tender age, and thus, this Act was brought in to ensure their safety and security.  

This exception also hampers the protection which has been introduced in India for minors under 

POCSO11.    

1.2.1. Restitution of conjugal rights: 

The Hindu Marriage Act does not permit any person, who has willingly withdrawn from their 

spouse's household and wishes to live apart without "reasonable legal grounds". The left-behind 

party has the right to move the Court against their partner and compel them to restart the 

conjugal relations. This has often proved disadvantageous to women who are exposed to marital 

rape. As this reason is not criminalized, they lack the "reasonable legal grounds" that the Court 

demands, and are forced to move back to their confines of torture.  

1.3 Forms of marital rape: 

                                                           
9 The Prohibition of Child Marriage Act, 2006, § 2 (a), (b), No. 6, Acts of Parliament, 2007 (India).  
10 The Prohibition of Child Marriage Act, 2006, § 9, 10, 11, No. 6, Acts of Parliament, 2007 (India).  
11 The Protection Of Children from Sexual Offences Act, 2012, Preamble, No. 32, Acts of Parliament, 
2012 (India). 
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There are multiple ways in which a husband misuses his position and strength to dominate his 

wife, paying no heed to her consent. There are different degrees to which the husband lashes 

out his abuse and manipulation against his woman, making her bear barbaric acts. The 

following are some common forms of marital rape: 

 Non-physical sexual coercion: A woman is not physically forced, but she is mentally 

and emotionally pressurized; she is reminded of her duties as a wife to fulfill the sexual needs 

of her husband. A societal obligation looms over her, perpetually. 

 Forced Sex: Here, physical force is used to compel a woman to submit to intercourse or 

any other sexual activity that her husband expects out of her.  

 Force Only Rape: In this type of rape, there is frequent usage of physical violence and 

threats until the wife submits to the bullying of her husband, and forcefully meeting his needs. 

These marriages usually have a pattern of verbal abuse; physical violence occurs only during 

the unwilling sexual acts. 

 Battering Rape: Violence, extending to different degrees, often merged with 

aggression in the general and sexual situations amounts to this type of rape. Here, the sexual 

violation is most likely to be combined with the use of physical force, amounting to beating and 

other tortures, as such.  

 Obsessive Rape: This is the cruelest and traumatizing type of rape. The man is 

obsessed with sex, feels an irresistible urge to indulge in it, and forces his partner to do the 

same. Here, the husband is a sadist who derives pleasure from violent acts against his wife, 

making the entire deed dreadful, abhorrent and unhealthy. 

 

LEGAL ANALYSIS 

2.1. IPC Provisions pertaining the safety of women: 

It is punishable in India to cause bodily hurt or pain, as such, to anyone12. Similarly, causing 

pain, or hurt, or disease, or more, to someone to an extreme extent which is likely to cause 

permanent damage is also a legal offense13. Usage of force14, or causing assault15, or 

                                                           
12 The Indian Penal Code, 1860, § 319, No. 45 of 1860 (India). 
13 The Indian Penal Code, 1860, § 320, No. 45 of 1860 (India). 
14 The Indian Penal Code, 1860, § 349, No. 45 of 1860 (India). 
15 The Indian Penal Code, 1860, § 351, No. 45 of 1860 (India). 
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committing rape16 and cruelty17 are all offenses which are deemed illegal, thus, making them 

punishable.  

 

2.2 Protection of woman from domestic violence act, 2005: 

This Act was introduced with the intent to safeguard women and was aimed at their 

upliftment. While dealing with the Protection of Women from Domestic Violence Act, it 

recognizes 'sexual abuse' as under Explanation 1 (ii) of Section 318 as unfit behavior in a 

marriage. Generally, this Act is deemed an alternative solution to the argument for the 

criminalization of marital rape. Still, it fails to make the offender criminally liable, and only 

yields civil remedies.  

Rape is a criminal act when the perpetrator of the victim is a man who is not her 

husband. However, the entire Act becomes criminally legal, and is liable for only monetary 

compensation or as such, when the husband is the wrongdoer. This gruesome Act changes from 

being an offense that attracts jail-time, on the commitment to it by a stranger but suddenly flips 

into only a civil offence when under the marriage institution. Based on mere marital status and 

position, this lack of accountability has no nexus, depriving the entire argument against the 

criminalization with valid points.     

On considering section 12219 of The Indian Evidence Act, it specifically mentions the 

term 'prosecuted for a crime'. It thus prohibits disclosure of communications during a marriage 

in Court, until and unless the spouse is being tried for a criminal offense. The Domestic 

Violence Act offering just civil remedies makes spousal communication although relevant, but 

inadmissible to be charged as a crime. 

 

2.3 Constitutional rights:  

India's Constitution promises each of its citizens some basic rights; these are termed as 

the Fundamental Rights. These are cardinal rights which are to be provided to every human to 

be treated in an equitable, respectful and dignified manner by the State. Legalized marital rape 

violates two of these fundamental rights: 

                                                           
16 The Indian Penal Code, 1860, § 375, No. 45 of 1860 (India). 
17 The Indian Penal Code, 1860, § 498(A), No. 45 of 1860 (India). 
18 The Protection of Woman from Domestic Violence Act, 2005, § 3, No. 43, Acts of Parliament, 2005 
(India). 
19 The Indian Evidence Act, 1872, § 122, No.1 of 1872 (India). 
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Article 1420: Equality is the fundamental way every citizen of India is to be treated by 

the State. For the country, every one of its citizens holds an equal status. The State attempts to 

be as impartial as it can be, reserving that the backward groups, including women and children, 

can be exempted from this, and provided with provisions and policies that work in their 

betterment. The basic concept is to be providing 'equality among equals'.  

Marital rape, being exempted from the ambit of rape, is violative to every married woman who 

has borne this torture, without a legal remedy that she could seek for. Her perpetrator is not 

considered a criminal in the eyes of the law, whereas a stranger, or any other acquainted man, 

forces her to be prosecuted. All rapes outside the peripheral of marriage are wrong, but within 

this holy union's confines become something excusable. This deprives women undergoing, or 

have gone through, marital rape, justice which is easily available to other women who are not 

being throttled by the confines of a marriage.     

Article 2121: This Article enshrines upon the citizens, the Right to Life, providing a firm 

foundation to the essence of equality and prosperity that the Constitution attempts to provide 

and maintain across India. With the passing of several judgments, the term "life" has been 

inferred in a broad perspective, and this right has moved on to become a right which promises a 

human to live with human dignity and privacy. As has been rightly said by Field J., "Life means 

something more than a mere animal existence."22  

It has been held that a woman's privacy is her own; it is not for any man to intrude upon and 

violate as per his wishes23. Thus, a woman must also have full rights over her bodily existence 

and may only pursue sexual acts, as and when she wishes to. She is deprived of justice when 

this right of hers is violated, without any possible legal remedy. In K.S. Puttaswamy24 too, it 

was held that privacy is an integral part of the concerned Article. Thus, no human can be 

deprived of it. Thus, the argument that marriage is a matter of the private sphere and that there 

is 'marital privacy' is invalid. 

Lack of criminalization of marital rape violates Article 21. This would transfer the 

autonomy of a woman's right over her body from her to the State, when the latter strips away 

                                                           
20 INDIA CONST. art. 14. 
21 INDIA CONST. art. 21. 
22 Munn v. Illinois, 94 U.S. 113 (1876). 
23 State of Maharashtra v. Madhukar Narayan, (1991) 1 SCC 57. 
24 Justice K. S. Puttaswamy (Retd.) and Anr. V. Union Of India And Ors., Writ Petition (Civil) No. 494 OF 

2012 
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her proper justice, indirectly forcing her to indulge in sexual acts with her partner. This entire 

shift of power, including women's autonomous right, is highly disrespectful in all possible 

scenarios.   

2.4 Committee reports: 

42nd LAW COMMISSION REPORT25: The Ministry through this report made two 

suggestions; firstly, it acknowledged the Exception 2 of Section 37526, suggesting that this 

exception should be revoked. The report suggested that the exception qualified for the husband 

to be a marital "rapist", but in its technical sense it does not fall under the ambit of rape in India, 

thus should stand omitted. The Government of India set up the Taskforce on Women and 

Children, and is suggested for the definition of rape to be widened; all forms of sexual abuse 

and sexual assault must be included. Both the concerned authorities never recommended the 

inclusion of a new definition of marital rape under the Indian Penal Code.  

172nd LAW COMMISSION REPORT27: This Report directly dealt with the 

Exceptional clause under Section 375 of the IPC and its validity. It recommended that physical 

violence by a husband against his wife was a criminal offense, in the same manner, he should 

also be made liable for gruesome acts like sexually assaulting/abusing her in any manner. This 

report directly litigated for the recognition of marital rape as a crime which should be made 

punishable. The Law Commission rejected the argument that criminalization of marital rape 

would lead to "excessive interference with the institution of marriage".  

JUSTICE J.S VERMA COMMITTEE REPORT28: While the country was revering from 

one of the goriest rape attacks that it had witnessed in the December of 2012, Justice J.S. Verma 

in his committee report came out with the draft of suggestions of stricter laws for the protection 

of women. Approximately 88 rape cases are reported in India per day29 , and these statistics 

exclude the rape cases happening within the "sanctity" of Indian marriages. It was put forth in 

this report that the Exceptional clause 2 under section 375 should be revoked. The argument 

                                                           
25 K.V. Sundaram, Law Commission of India 42nd Report, LAW COMMISSION OF INDIA, 

https://www.scribd.com/doc/315029642/Law-Commission-of-India-Report-No-42-Indian-Penal-Code. 
26 The Indian Penal Code, 1860, § 375, No. 45 of 1860 (India). 

27 B.P.Jeevan Reddy, Review of Rape Laws- Report No. 172, LAW COMMISSION OF INDIA , 

https://lawcommissionofindia.nic.in/rapelaws.htm. 
28 Justice J.S. Verma, Report of Committee on Amendments to Criminal Law, PRS INDIA , 
https://www.prsindia.org/uploads/media/Justice%20verma%20committee/js%20verma%20committe%20r
eport.pdf. 
29 Ram Phal Pawar, Crimes in India 2019, 1 NCRB 1, Table 1.2 (2019), 

https://ncrb.gov.in/sites/default/files/CII%202019%20Volume%201.pdf.  
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that the victim and the perpetrator are sharing a relationship/household should not be working 

in the latter's favor. The age-old concept and idea that a wife is her husband's property, and her 

treatment as his chattel, is no more prevalent; henceforth the report specifically pressed on the 

criminalization of marital rape.  

167th LAW COMMISSION REPORT30: In contravention to the suggestions put forth 

by the J.S. Verma Committee Report, and post reviewing the Amendment Bill of 2012, this 

Committee suggested that marital rape should not be considered under Indian Penal Code. The 

Committee stated, "entire family system will be under greater stress, and the committee may 

perhaps be doing more injustice", this was starkly against the recommendations that were given 

in the public consultation arguing for the criminalization; the reasoning behind women being 

equal Indian citizens was brought up here.  

 

BILLS: 

CRIMINAL LAW AMENDMENT BILL 201231: The Bill was drafted on the 

suggestions brought forward by the J.S. Verma Committee Report. Even though it proposed 

widening the ambit of the meaning of rape, with the inclusion of sexual assault under it, it did 

not recommend marital rape in the Indian judicial structure.  

THE CRIMINAL LAWS (AMENDMENT) BILL, 201432: DMK MP Kanimozi in 

Rajya Sabha introduced a private members bill in 2014 which suggested the introduction of 

another proviso, after Explanation 2 of Section 375 of the IPC, which explicitly criminalized 

Marital Rape. The Bill also recommended that the perpetrator's imprisonment sentence should 

not be made lenient because he and the victim shared a relationship, marital or not. In the 

Statement of Object and Reasons, it was put forth that the Exceptional clause which legalizes 

rape of wife over 15 years of age leaves child brides unguarded and unprotected by the law. The 

said law also lies in contradiction to the Prohibition of Child Marriage Act, 2006 and other such 

laws made for protecting women and girl child under the IPC. The Bill highlighted the 

recommendations put forward by the U.N. Committee on Elimination of Discrimination of 

                                                           
30 M. Venkaiah Naidu, One Hundred and Sixty Seventh Report on the Criminal Law (Amendment) Bill, 
2012, PRS INDIA, 

https://www.prsindia.org/uploads/media/Criminal%20Law/SCR%20Criminal%20Law%20Bill.pdf. 
31 The Criminal Law (Amendment) Act, 2012, No. 130, Bill of Lok Sabha 2012 (India).   
32 The Criminal Laws (Amendment) Act, 2014, No. 28, Bill of Rajya Sabha 2014 (India).   
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Women for criminalizing marital rape and also to move past the outdated ideology of women 

being the property of their husbands.   

THE WOMEN'S SEXUAL, REPRODUCTIVE AND MENSTRUAL RIGHTS 

BILL, 201833: M.P. Shashi Tharoor brought in this Bill, a revolutionary step towards the 

enforcement of women's rights in the Indian context. It urged for the ideology to shift from a 

"No means No" to a "Yes means Yes" regime. This Bill made three suggestions for the 

amendment of the IPC. Firstly, the wording in the fourth description of section 375 to be 

changed from "her husband" to "the person she believes she has given consent to". Secondly, 

Exception 2 shall be omitted from the very same Section. Thirdly, there should also be an 

insertion of another proviso after Explanation 2 that unrelated facts about a woman's personal 

life and choices such as her social circle, profession, past sexual conduct, her clothing etc. will 

not be a reason for a presumption for her consent to any sexual activity. Apart from litigating 

against marital rape, this Bill also dealt with suggestions pertaining to the Pregnancy Act of 

1971, Education Act of 2009and argued for the Menstrual Equality of All Women.  

 

JUDICIAL ANALYSIS: 

3.1 Roots of marital rape: 

C.J. Lord Hale, in one of his judgments of 17th century, stated that a husband could not 

be convicted for having sexually forced his wife, and such an act will not be deemed as rape, as 

both the spouses give their consent to such activities when they are bound in the union of 

marriage. This consent, especially, cannot be revoked by the wife as her husband's supersedes 

her status34.  The foundation of legalizing marital rape, and women being treated as the 

husband's property, was set when this judgment was passed. This validated the commoners' 

orthodox mindset by squashing the position, status, and identity of the females. It deprived 

them of basic respect and individuality, not just limited to that era but also became the ground 

for years of humiliation that women felt for their lack of power to seek justice which sustains 

even until now. 

 

3.2 Case laws: 

                                                           
33 The Women’s Sexual, Reproductive and Menstrual Rights Act, 2018, No. 255, Bill of Lok Sabha 2018 
(India). 
34 Hale, History of the Pleas of The Crown 629 (1778) 
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1. In Sree Kumar vs Pearly Karun35 a married couple, was seeking a divorce but settled to 

reside together. During the two days that the wife resided with the husband, she accused him of 

subjecting her to forceful intercourse without her consent. The Court held that since they were 

not living separately under a judicial separation or any custom or usage, although the husband 

may have forced himself on his wife, was not criminally liable under section 376A.  

2. In the case of Independent Thought v. Union of India36 where the Apex Court quashed 

a part of the exceptional clause under section 375 is a milestone towards criminalization of 

marital rape. Taking in consideration the POCSO Act37, the aforementioned exceptional clause 

mentions sexual intercourse with a woman between the age of fifteen to eighteen within 

marriage as legal, which violated the said Act. Under the Act, it is illegal to have sexual 

intercourse with a child under eighteen years. The honourable Court held out an unequal 

treatment that was extended to a married girl compared to an unmarried one was 

unconstitutional and the reason for 'marital status' was unreasonable. Marital status cannot act 

as an excuse to rape. Therefore, considering those described above, the exceptional clause is 

discriminatory under article 14 and hence unconstitutional. 

3. In Nimeshbhai Bharatbhai Desai v. State of Gujarat38 reflecting on the aspect of 

marital rape, the Court quashed the charges under Section 375 that the wife had complained of. 

The Court held that the acts have borne by the wife amounted to rape, but her husband was 

"saved" from any criminal prosecution due to the relationship shared by them. 

 

CONSEQUENCES OF MARITAL RAPE: 

Rape is a barbaric infringement which is done against any woman. One of the reliefs 

that a survivor must have is that the doors of the Court are open to her, and she has the right to 

seek justice against her offender. A married woman whose very own husband rapes her is 

doubly wronged, her sphere of trust and security, and her body is violated. The consequences of 

such a brutal attack cannot be counted or calculated, but below are some of the widely 

acknowledged ones: 

1. Physical effects: There is prima facie violation of the physical self of the wife, her 

private areas are sexually intruded upon as well as her "rapist" leaves behind lacerations, 

                                                           
35 Sreekumar and Anr. v. Pearly Karun, 1999 (2) ALT Cri 77, II (1999) DMC 174 
36 Independent Thought v. Union of India, (2017) 10 SCC 800 : AIR 2017 SC 4904. 
37 The Protection of Woman from Domestic Violence Act, 2005, No. 43, Acts of Parliament, 2005 (India) 
38 Nimeshbhai Bharatbhai Desai v. State of Gujarat, LNIND 2018 GUJ 1415 

https://uolelibrary.informaticsglobal.com:2071/api/document/collection/cases-in/id/5VC9-V011-F956-S0KT-00000-00?cite=NIMESHBHAI%20BHARATBHAI%20DESAI%20VERSUS%20STATE%20OF%20GUJARAT%20LNIND%202018%20GUJ%201415&context=1523890&icsfeatureid=1523894
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bruises and scars along with other injuries which are likely to cause permanent disfiguration 

due to lack of immediate medical aid.  

2. Psychological effects: A victim also suffers from countless psychological, mental and 

emotional traumas after the incident; these issues intensify if the pattern of marital rape carries 

on over a while. Some of the effects are experiencing anxiety, slipping into depression, being 

numb with shock, or denial. The wife has high chances of developing suicidal thoughts and 

tendencies. Her self confidence drops and her spirit is broken.  

3. Gynecological effects: A wife may have to go through an unwanted pregnancy, and 

sometimes even suffer from a miscarriage or stillbirth. Contracting bladder infections and other 

STDs from her perpetrator is very common. These problems have the probability to snowball 

and severely affect the reproductive health of a woman.  

4. Other consequences: Victims of marital rape may also be affected with long drawn 

problems ranging from insomnia to unhealthy eating disorders, negative self-image and other 

sexual dysfunctions.  

 

NEED FOR LEGISLATION 

It is argued that there are multiple alternative legal remedies available to a wife who 

bears through the torture of marital rape. Thus, there arises no need for new legislation to be 

passed for the same. Below mentioned are some of the argued available alternatives: 

5.1 In light of Personal Laws: India being a multi-religious State, is governed by multiple 

personal laws when it comes to domestic situations. Hinduism is the most dominating religion 

in the country; marriages being governed by the Hindu Marriage Act, 1955. Although this Act 

is a civil law, it provides monetary relief to the aggrieved wife through a divorce or judicial 

separation. Section 13(i)(a) of the Hindu Marriage Act, 1955 provides for a wife to initiate the 

divorce proceedings against her husband for the acts of cruelty. However, the aspect or 

possibility of marital rape has never been mentioned in the Act. Hindu Marriage Act allows a 

woman to separate herself from the harsh situation but does nothing to deter the violent Act. 

Divorce lets the perpetrator to prey on another woman and make her suffer through the same 

abuse.39 

                                                           
39 Shalu Nigam, The Social and Legal Paradox Relating to Marital Rape in India: Addressing Structural 
Inequalities, SSRN, https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2613447. 
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When considering Islamic law, the term 'marital rape' has not been used. Their 

marriages are not considered sacramental but contractual relations; these contracts permit the 

husband to enjoy all sexual activities and pleasures with any woman he shares a legitimate 

marriage. The Muslim community considers marital rape and feminism concepts to be Western 

and is thus unwilling to accept it.40 

The Divorce Act of 1869 was amended in 2001; section 10 clause 2 provides that if a 

husband is guilty of rape, bestiality or sodomy, then the wife is eligible to file for dissolution of 

the marriage.  

5.2 The argument of Alternative remedy: Cruelty is considered to be a remedy which can 

be sort by distressed married females. Section 498A of IPC is inadequate because rape is 

different from cruelty. Both nature and Act of rape is distinct from the offense of cruelty. Rape 

is undeniably a form of cruelty, but cruelty is different from physical and mental violence. 

Therefore, it holds a different status from grievous hurt or assault. 

5.3 Moreover, there are particular evidentiary requirements of rape which becomes more 

essential in cases of marital rape. Section 498A does not have these specific nuances in the law 

on evidence as Section 375 does. Secondly, if convicted under sec. 498A, the Act has to be 

continued over a long time and lastly, the maximum punishment under sec. 498 is of three years 

with or without fine, whereas that of rape is life imprisonment. When we focus on marriage, it 

is wholly governed by family laws. Family Law in the present is not sufficiently arranged to 

deal with marital rape. Notably, 'cruelty' under all personal religious laws acts as a ground for 

divorce41 , whereas 'sexual violence' doesn't. Even' refusal to engage in sexual intercourse' lies 

under cruelty under the same laws, especially under 'mental cruelty'42. Arguing on the same 

lines, 'forced sexual intercourse' which is a form of sexual violence; should also amount to 

cruelty. 

                                                           
40 Mukhllis Nasri & Mohd. Afandi Awang Hamat, Islamic Perspective on The Legality of Marital Rape in 
The Framework of Maqasid Al Shariah, 3 ICIJ 161, 163-164, 
https://www.researchgate.net/profile/Mukhlis_Nasri3/publication/314116373_Islamic_Perspective_on_Th
e_Legality_of_Marital_Rape_in_The_Framework_of_Maqasid_Al_Shariah/links/58ddd917a6fdcc3c6abf9
a6b/Islamic-Perspective-on-The-Legality-of-Marital-Rape-in-The-Framework-of-Maqasid-Al-Shariah.pdf. 
41 The Hindu Marriage Act, 1955, §13, No. 25, Acts of Parliament, 1955 (India); The Dissolution of Muslim 
Marriage Act, 1939, § 2, No. 8 of 1939 (India); The Parsi Marriage and Divorce Act, 1936, § 32, No. 3 of 
1936 (India); The Indian Divorce Act, 1869, § 52, No. 4 of 1869 (India); The Special Marriage Act, 1954, , 
§ 27, No. 43, Acts of Parliament 1954 (India) 
42Shakuntla Kumari v. Om Prakash Ghai, 1980 SCC OnLine Del 268: AIR 1981 Del 53; Samar Ghoshy. 
Jaya Ghosh, (2007) 4 SCC 511.  
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5.4 Indian Society: Marriages in India are considered to be highly familial and private 

affairs. It is conceived that the matters between a husband and wife must stay confined within 

the four walls of their home and are not up for public discussion. The authorities have felt that 

intervening in marital matters will violate the privacy and confidentiality in a marriage and thus 

refrain from crossing over this "sacramental" threshold. The private sphere argument has 

emerged numerous times; though the concept is a self-created sham, it has made it impossible 

for the constitutional laws to penetrate this marital/private sphere. Creation of such a space has 

given immunity, to those who do and are even likely to harm the vulnerable party in the 

relationship, against rape criminal charges.  

In Harvinder Kaur v. Harmander Singh ('Harvinder Kaur')43 the constitutionality of the 

Restitution of Conjugal Rights under the Hindu Marriage Act, 1955 was challenged in the Delhi 

High Court. The Court opined that the Act's motive was not to force the woman back into the 

household with her husband, but was to "protect the institution of marriage". The Court 

acknowledges that a marital relationship is not just limited to sexual relations between the 

spouses but chose to ignore that when a woman is compelled to live with her husband, she is 

also coerced to share his bed.  

The courts, on several occasions, including the above judgment, have interfered in 

personal matters of marriage. The Parliament has also intruded in the substantive and personal 

procedural laws of various Indian communities (Triple- Talaq Act44). Highly personal affairs 

such as abortion are also regulated in India45, so the argument that there is an impenetrable 

marital bubble protected by the concept of privacy is void.  

Both the Judiciary and the Parliament are compelled by the Constitution and its 

promised fundamental rights to treat all its citizens fairly, providing legal remedies against 

brutal criminally charged acts being the basic. Authorities are mandated to stop shying away 

and hiding behind phony veils by drafting strict laws against men who feel privileged enough to 

violate a woman's sanctity on various levels. Perpetrators who are bold enough to rob another 

human, their wife, of her fundamental right of consent should be severely punished. In a 

combined manner, it is the obligation of the lawmakers, legislators, and courts to ensure such 

happening.  

                                                           
43 Harvinder Kaur v. Harmander Singh, AIR 1984 Del 66.   
44 The Muslim Women (Protection of Rights on Marriage) Act, 2019, No. 20, Acts of Parliament 2019 
(India) 
45 The Medical Termination of Pregnancy Act, 1971, No. 34, Acts of Parliament 1971 (India). 
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GLOBAL PERSPECTIVE 

United Kingdom of England 

Ironically, the country that legalized and justified marital rape in the first place is among 

the 52 countries that have now criminalized the same. Sir Mathew Hale deemed for women to 

be their husbands' properties, some centuries back, and this was the root point of this gruesome 

Act being acceptable. Still, England's appellant court took a progressive step while discussing 

the doctrine of marital rape for the first time. Although the judgment favored the perpetrator, it 

opened conversations and discussions on the pertaining topic. And then England as a society 

crossed a milestone when their judiciary in R v. R46 stated that the exception which indirectly 

legalized marital rape was not based on logic. The concept of implied consent was an outdated 

one, and it degraded the status of women. Thus, R's appeal was rejected, convicting him for the 

crime of raping his wife.47  

United States of America 

In the United States of America, some states have explicitly criminalized marital rape, 

but some excuse it when the rapist is under the influence of substance or alcohol. States of 

Maryland and Nevada are examples of the former while Mississippi and Oklahoma are 

examples of the latter.  

 

Other common law countries such as Australia, Canada and South Africa also do not provide 

marriage to be immunity against any indecent assault met out by one person against another. 

Australia has criminalized marital rape under Section 73(4) of its Criminal Law Consolidation 

Act of 1953 and South Africa under Section 5 of its Family Violence Act of 1993. 

 

India and its International Obligation 

Section 37548 (exceptional clause) is not only violative of the domestic constitutional 

law but also to the international law ratified by India. The 1979 Convention on the Elimination 

of All Forms of Discrimination against Women in its General Recommendation 19 (1992) 

                                                           
46 R v. R, (1992) 1 A.C.599. 
47 Neeraj Malik, Marital Rape Laws and Women Security in India: A critical Analysis, 4 GJRA 131, 131, 
https://www.worldwidejournals.com/global-journal-for-research-analysis-
GJRA/fileview/October_2015_1444889658__50.pdf. 
48 Sundaram, supra note 25. 
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asserts that domestic violence, including rape, is a breach of Article 16 and 5 of CEDAW.49  

India has also ratified the Convention on the Elimination of All Forms of Discrimination 

against Women, the International Covenant on Civil and Political Rights ("ICCPR"), and the 

International Covenant on Economic, Social and Cultural Rights ("ICESCR"); India is also a 

signatory of Universal Declaration of Human Rights ("UDHR")50. 

Thus, India should seek precedence from the progressive and feminist stance that 

several other countries have adopted to empower the women of their country and pay heed to 

the multiple international obligations that it has to recognize an act as violent and criminal as 

marital rape as a good offense.  

 

SUGGESTIONS 

This paper would like to present some suggestions to tackle marital rape and lack of 

criminalization of it in India. The following are the recommendations: 

1. An explicit provision under Section 375 of the IPC must be inserted, which clearly 

defines marital rape. The Exceptional clause under this Section should be eliminated, depriving 

the man of the immunity provided to him under the relation of marriage.  

2. Marital rape should be differentiated from the acts done under Section 498A of the 

Indian Penal Code and the Domestic Violence Act51. While the former attracts criminal liability 

and may even include Marital Rape, there is a dire need for our country to singularly make 

rapes committed under the protection of marriage punishable. This is needed to crush the 

patriarchal immunity provided to men and the justice that has been deprived of women. 

Although the offense of cruelty is considered a gruesome offense having a wider scope, rape is 

a more barbaric act and must draw stricter punishment. While cruelty only punishes the 

offender for three years, rape, however, draws a minimum punishment of 10 years of rigorous 

imprisonment, which may also extend to life imprisonment or even a death penalty.52  

Although The Domestic Violence Act has been specially introduced for the protection, safety 

and security of women, it fails to charge the perpetrator with criminal liability as it is 

                                                           
49 Convention on the Elimination of All Forms of Discrimination against Women, UNITED NATIONS 
ENTITY FOR GENDER EQUALITY AND THE EMPOWERMENT OF WOMEN (1992), 
https://www.un.org/womenwatch/daw/cedaw/recommendations/recomm.htm#:~:text=23.,forms%20of%20
violence%20against%20women. 

50 Kaushik Dhar, Domestic Implementation of Human Rights, SSRN 1, 1 (2012), 

https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2007967. 
51 The Protection of Woman from Domestic Violence Act, 2005, No. 43, Acts of Parliament, 2005 (India). 
52 The Indian Penal Code, 1860, § 376, No. 45 of 1860 (India). 

https://papers.ssrn.com/sol3/cf_dev/AbsByAuth.cfm?per_id=1691362
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completely civil. The Act also fails to address marital rape as a properly defined offence but 

merely includes it under the ambit of sexual violence53.  

3. Appropriate provisions, explicitly committing to marital rape, must also be added under 

the Personal Laws, which are commonly followed by the Indians. These provisions must 

condemn this practice and uphold the dignity of a woman. Divorce must also be permitted if a 

wife is subject to rape by her husband, which should not only attract the wider connotation of 

"cruelty".  

In Verse 56 of Chapter 3 in Manusmriti, Manu litigates in favor of the respect and dignity of 

women stating, "where women are honoured, divinity blossoms and wherever women are 

dishonoured, all action no matter how noble it may be, remains unfruitful"- 

यत्र नाययसु्त पूज्यने्त रमने्त तत्र देवतााााः  । 

यतै्रतासु्त न पूज्यने्त सवायस्तत्राफलााााः  क्रियााााः  ॥ 

4. Women should raise a voice against being subjected to marital rape and excusing their 

husband's behaviour under the excuse of" implied consent", "marital rights" and their "duty as a 

wife". This can only happen when women are made aware of their rights. Schools, colleges, 

media and other social platforms should advocate against this offense and make both men and 

women more sensitive towards the entire issue. Men from a very young age must be instilled 

with concepts such as consent and free will, and women should be educated about their legal 

rights and instilled with confidence to voice against the wrongs they face, presently or in the 

future.  

 

CONCLUSION 

During the early Vedic period, equity and equality sustained between all the genders. 

Women were respected and held dignified; they were not subject to discrimination and thrived 

in a healthy living atmosphere. They were only married when they attained a mature age and 

had a right to choose their husbands. With the consequent years of Islamic invasion and 

merging of different cultures and religions with Hinduism, the female gender attained 

secondary position. They were met out with inequality, their selves were oppressed, and they 

were caught in the vicious trap of patriarchy. However, with the fifth-five-year plan 

implementation, women-centric issues have gained ground and drawn attention towards them. 

                                                           
53 The Indian Penal Code, 1860, § 498(A), No. 45 of 1860 (India). 
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In 1990, the National Commission for Women was established with the sole purpose of 

protecting and safeguarding women's rights, their legal entitlements, and to promote their 

overall welfare and development. Reservations for women during elections as well as 

educational institutions were made to uplift their status. Several statues, all attempting to 

protect and provide relief to the distressed gender, have also been introduced [Maternity benefit 

Act, 1961 (Amended in 1955), Immoral Traffic (Suppression) Act, 1956 and POCSO, 2012]. 

In T. Sareetha v. T. Venkata Subbaiah ('Sareetha')54, the Andhra Pradesh High Court 

despite providing a very progressive narrative gave an extremely regressive judgment. The 

Court acknowledged the presence of forced sex in the relation of a marriage; it also deemed 

RCR to be an unconstitutional remedy since through this the Court was snatching away the 

personal autonomy of a person, to indulge in sexual activity or not, and was coercing them to 

indulge in any sexual act. Despite the Court acknowledging for this to be violative of Article 

21, RCR was justified.  

In another recent and progressive stance55 taken by the Supreme Court, women's 

suffering in this country was acknowledged. The Court observed how women have been 

perpetually treated as the lesser gender and have had to endure eons of violence and 

discrimination which have been served to them. Despite the familial and marital status, their 

position has been subservient, and the violence thrust upon them, be it mental, emotional, 

physical or sexual, has almost always entailed social stigma.  

Even though the judiciary has attempted to acknowledge the different suppressions directed at 

women, numerous bills have been introduced in the Parliament, and official reports have 

suggested establishing marital rape as an offense, the same has not been given enough 

importance to be criminalized. Their gender anyways discriminates against women in this 

country, and being a victim of marital rape adds to their atrocities. Marriage is supposed to be a 

sacramental relationship, but when the sanctity of it is violated, the argument of "marital 

sphere," which entails privacy must be deemed void. When a husband rapes his wife, he no 

longer holds the entitlement to be safeguarded under the shield of marriage. He is a rapist who 

has committed a dreadful act against his wife and is a potential threat to the other women the 

society. A rapist is an offender against the State. That is what he must be treated like, his sexual 

                                                           
54 T. Sareetha v. Venkata Subbaiah, AIR 1983 AP 356.   
55 Satish Chander Ahuja v. Sneha Ahuja, SCC OnLine SC 84, Civil Appeal no.2483 of 2020 
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needs, the duty of a woman against him, societal pressure and the figment of privacy in a 

relationship no longer hold.  

Providing women with their fundamental right to bodily integrity and protection should 

be available to them, and discrimination based on their marital status should be declared invalid 

and unconstitutional. The illegalization of marital rape will ensure that women's fundamental 

rights are being protected and the husbands are no longer immune to be taking undue advantage 

of their wives. This is a pressing matter that should be given its due importance. Appropriate 

amendments to the IPC must be made according to the constitutional and humanitarian 

principles, not violating them.  

 

 

**** 
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A CURB ON PERSONAL FREEDOM:  

SECTION 67 IT ACT UNDER REVIEW 

-Ashraya Singh* 

 

ABSTRACT 

Free speech forms the backbone of every democracy. It allows free flow of ideas 

and facts which among other purposes helps the voters to make an informed decision. 

Section 67 imposes a restraint on such free speech on online platforms. Incorporated to 

punish the publication of obscene content online, this section is more widely used to stifle 

unpopular political speech and suppress disagreeable and unpleasant ideas by vigilantes. 

This persecution could ultimately result in termination of dissent and lead to the death of 

democracy. This research paper aims to show the extreme gap between the court’s 

interpretation and the actual application of this section at the ground level. The paper also 

compares the Indian system of regulating obscenity online with the United States. The 

author also suggests some ways to check abuse of the process of law through the rampant 

misuse of this section. 

 

INTRODUCTION 

On 15th August 1947 India finally gained independence from the British rule after 

almost 200 years of suppression and brutality with the hope of a new era, an era of freedom. 

Freedom to vote, freedom to practice their religion, freedom to express themselves. In the 

pre-independence period the British government suppressed the voices of its subjects by 

passing stringent laws like the Gagging Act to control the publications, The Vernacular 

Languages Act to curb seditious writing, The Defence of India Act for pre-censorship of 

press in certain matters along with various other laws. Prime Minister Nehru in his speech 

said, “At the stroke of the midnight hour, when the world sleeps, India will awake to life and 

freedom”1. One could only hope that the people would finally be entitled to the freedoms 

spoken about, to be able to voice their opinions without censorship, consequences, fear or 

threat of any kind. The right to speech and expression granted under Article 19(1) of the 

Constitution is subject to the exceptions provided under sub-clause (2) namely the 

sovereignty and integrity of India, the security of the State, friendly relations with foreign 

States, public order, decency or morality or in relation to contempt of court, defamation or 

                                                           
* Student at School of Law, NMIMS Mumbai 
1An excerpt from Jawaharlal Nehru's Tryst of Destiny speech, August 15, 1947 
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incitement to an offense.2 However, very frequently, this freedom has been violated for other 

considerations like the oppression of political views, censorship of unpopular ideas, 

suppression of artistic freedom, harassment, and hostility. One example of such a restriction 

on free speech being used a tool of harassment is the Section 67 of IT Act, 20003. The section 

was incorporated to check the publication and transmission of “obscene” materials in the 

electronic form but in a huge number of the cases, the lack of proper understanding of the 

word ‘obscene’ by the authorities has resulted in the arrests and harassment of innocent 

civilians without having committed any offence under the said act. 

This paper is divided into four parts. Part A would deal with the term ‘obscenity’ and 

its interpretation by the courts of India. It would also track the development of this definition 

through years and its current understanding. Part B would delve into the legal scenario 

regarding the restriction of free speech, particularly on the ground of obscenity. Here, the 

case studies would throw some light on the section's application and the ground reality of the 

situation. Part C of the paper would compare the treatment of the term ‘obscenity’ between 

India and the United States. This section would  also point out the similarities and differences 

between the legal approach in both the countries. Part D would include the conclusion, 

analysis and the suggestions by the author for the solution for the problem present in this 

particular section of the act. 

 

AIMS AND OBJECTIVES 

This paper aims to find out whether Section 67 of the Information Technology Act 

has become a tool of harassment for political or other motives. The paper aims to critically 

scrutinize the section and carefully examine it in view of the situation on the ground. The 

paper also suggests some ways to rectify the problem. 

 

SCOPE AND LIMITATIONS 

Although the author has tried to cover most of the ambits of the law as well as its 

implications however, due to limited time and limits the author has not been able to track 

each of the case studies, its judicial journey incorporated in the paper. 

 

RESEARCH QUESTIONS AND HYPOTHESIS 

1. Whether Section 67A has become a tool of harassment? 

                                                           
2 INDIA CONST., art. 19 cl. 2 
3 Information Technology Act, No. 21 of 2000 (2000) 
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2. What are the reasons/ motives behind such harassment? 

3. What is the correct judicial interpretation of the provision? 

4. How do authorities/ police interpret the provision? 

 

OBSCENITY AND ITS INTERPRETATION 

The term obscenity was earlier used to describe something filthy, repulsive, or disgusting. 

According to the Merriam Webster dictionary,  something that is obscene is disgusting to the 

senses, designed to incite to lust or depravity. According to Black's Law Dictionary, 

obscenity  means character or quality of being obscene, conduct, tending to corrupt the public 

merely by its indecency or lewdness.  

The courts in India first answered the question of what is obscene in 1965. The Supreme 

Court in the case of Ranjit D Udeshi v. State of Maharashtra4 adopted the Hicklin test from 

the British which was laid down in the R v. Hicklin5 where the bench completely disregarded 

the literary merit and considered all the materials ‘depraving and corrupting’ the minds open 

to immoral influences to be obscene. The court applied a test laid down by the English court 

almost 100 years earlier and gave a very wide interpretation to the word, thus potentially 

including in its scope many innocent works. 

The pre-censorship of content was allowed by the Supreme Court in the case of KA Abbas 

v. UOI and Anr6. However, the court observed that the censors need to consider the value of 

art or presentation or the social usefulness. If such artistic appeal robs it of its lascivious 

appeal or vulgarity, then decide whether it is obscene or not. This approach was upheld in the 

case of Bobby Art International & Ors. v. Ompal Singh Hoon7 where the apex court dealing 

with the question of obscenity in relation to the film ‘Bandit Queen’ held that the 

objectionable scenes must be seen with the context to the whole work and not in isolation 

In 2014, the apex court decided in the case of Aveek Sarkar v. State of West Bengal8 that 

nudity doesn’t qualify as obscenity until it arouses a feeling of sexual desire. The court finally 

disapproved of the Hicklin test and instead adopted the Roth test developed by the US court 

in Roth v. the United States9 back in 1957. The court in this decision that to judge whether a 

particular material has a capability of developing lustful thoughts or prurient interest, 

community standards would apply to, and point of view of an average person would be taken 

                                                           
4 Ranjit D Udeshi v. State of Maharashtra, 1965 AIR 881 
5 R v. Hichlin, L.R. 3 Q.B. 360 (1868) 
6 KA Abbas v. Union of India, IR 1971 SC 481 
7 Bobby Art International & Ors. v. Ompal Singh Hoon, (1996) 4 SCC 1 
8 Aveek sarkar v. State of West Bengal, (2014) 4 SCC 247  
9 Roth v. United States, (1957) 354 U.S. 476 
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into consideration unlike the susceptible readers or weak-minded people as in the previous 

tests. Further, the work has to be seen as whole to find out whether it has any redeeming 

social value or not. The contemporary community test was rather confusing as there was no 

exact way to ascertain what could be the perception of an average person from the society. 

Moreover, this perception is bound to change with the changing times, beliefs and situations. 

Thus, a narrower interpretation of the term allowed for the artistic freedom to portray sexual 

activities as long as they did not have the tendency to excite ‘lustful thoughts’ but posed a 

problem too. 

The Chandrakant Kayandas Kakodar vs The State of Maharashtra10 the court has 

addressed that the standards of the society in India are fast changing and the content of sex, 

romance and love is available to most of the people now in form of novels, stories, magazines 

and cinema. The court also observed that what was considered obscene or vulgar a decade 

may now be totally acceptable in the society. Thus, it is important to keep the understanding 

of what’s obscent up to date with the standards of contemporary society. 

The need for a modern test to determine what’s obscene was addressed in the case of Ajay 

Goswami v. UOI11 where the court while dealing with the issue of a publication of alleged 

disturbing material harmful for children in a newspaper observed that the contemporary 

community standards test has become obscene in the context of the age of the internet where 

publications from the whole world are available at the click of a button regardless of the 

traditional barriers. It was further observed that imposing a blanket ban on the publication of 

certain types of content will lead to a situation where the publisher would be catering only to 

children and adolescents, and the adults would be deprived of their share of entertainment, 

which might be permissible under society’s norms of decency. ‘Responsible reading’ was 

also promoted by the court which involves reading the publication as a whole and news 

reports, passages, advertisements should not be read without its accompanying message. The 

court discussed the case of United States v. Playboy Entertainment Group Inc.12 to state that 

in order to justify a ban on a particular expression,something more than a desire to avoid the 

‘unpleasantness and discomfort’ that always accompany an unpopular viewpoint must be 

shown. In this spirit the court remarked that, “..we also hold that news is not limited to Times 

of India and Hindustan Times. Any hypersensitive person can subscribe to many other 

Newspapers of their choice, which might not be against the standards of morality of the 

                                                           
10 Chandrakant Kayandas Kakodar vs The State of Maharashtra, 1970 AIR 1390 
11 Ajay Goswani v. Union of India, AIR 2007 SC 493 
12 United States v. Playboy Entertainment Group Inc., 146 L ed 2d 865 
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concerned person.”13 Thus, the court proposed a modern test of judging obscenity which 

demands the reader to be cautious in technology. 

 

LEGAL SCENARIO IN INDIA 

Currently, in India, the publication of obscene content is punished/ regulated by various 

acts. Section 292 of the Indian Penal Code, 1860 is presumably the oldest of them all. It 

punishes the publication, selling, distribution, receiving profits, advertising, import/export of 

obscene books, pamphlets, paper, writing, drawing, painting, representation, figure or any 

other object with upto two years imprisonment and with a fine for the first offense unless it is 

proved to be justified as being for the public good in the interest of science, literature, art, 

learning or used bonafide for religious purpose. The code further penalizes obscene material 

to young persons with up to three years imprisonment and a fine on the first conviction. 

Section 294 of the code further penalises the acts of obscenity done in a public place. It 

punishes doing any obscene act, singing, reciting or uttering any obscene song, ballad or 

words in or near any public place to the annoyance of others with imprisonment of upto three 

months or with fine or both. 

The Indecent Representation of Women (Prohibition) Act14, 1986 creates an offence 

through sections 3 and 4 respectively for publication or exhibition of any advertisement and 

selling, distributing, sending or circulating or send by post any book, pamphlet, paper, slide, 

film, writing, drawing, painting, photograph, representation or figure which contains 

representation of women in an ‘indecent’ form punishable with imprisonment up to two years 

along with a fine for the first offence15. 

These sections were very framed decades ago and became obsolete in the modern 

technological world as they didn’t cover in its ambit the publication of obscene material 

online. To combat this, The Information Technology Act, 200016 was incorporated. The 

section 67 of this act punishes the publication or transmission of obscene material in the 

electronic form. It states that, “Whoever publishes or transmits or causes to be published or 

transmitted in the electronic form, any material which is lascivious or appeals to the prurient 

interest or if its effect is such as to tend to deprave and corrupt persons who are likely, having 

regard to all relevant circumstances, to read, see or hear the matter contained or embodied in 

it, shall be punished on first conviction with imprisonment of either description for a term 

                                                           
13 Supra note 11 
14 The Indecent Representation of Women (Prohibition) Act 1986, No. 60, Acts of PArliament (1986) 
15 The Indecent Representation of Women (Prohibition) Act 1986, § 6, No. 60, Acts of Parliament 
(1986) 
16 The Information Technology Act, 2000, No. 20, Acts of Parliament (2000) 



Vol. IV (2)  International Journal of Legal & Social Studies  Nov. 2020 
 

112 
 

which may extend to three years and with fine which may extend to five lakh rupees and in 

the event of second or subsequent conviction with imprisonment of either description for a 

term which may extend to five years and also with fine which may extend to ten lakh 

rupees.17” Thus, the section embodies in itself the definition given to obscenity in the cases of 

R v. Hickin18 and Roth v. US19 and concerns material which is lascivious or appeals to the 

prurient interest. Prurient Interest (as defined by the Black’s Law Dictionary) is a shameful or 

morbid interest in sex, nudity or excretion. The terms publication and transmission are broad 

enough to cover in its ambit even the messages or material sent by one person to another in a 

private chat. 

Another section for sharing objectionable content online was section 66(a)20 of the 

said act, which penalized sending through a computer resource any information that is grossly 

offensive or has a menacing character or causes annoyance, inconvenience, danger, 

obstruction, insult, injury, criminal intimidation, enmity, hatred or ill will with imprisonment 

up to three years and a fine. The section due to its vague wording and an unnecessary 

restriction imposed on the free speech of the people was widely criticised and misused. 

However, finally in 2015 the supreme court struck down the draconian provision in the case 

of Shreya Singhal v. U.O.I21 as being unconstitutional. The bench held that, “We, therefore, 

hold that the Section is unconstitutional also on the ground that it takes within its sweep 

protected speech and speech that is innocent in nature and is liable therefore to be used in 

such a way as to have a chilling effect on free speech and would, therefore, have to be struck 

down on the ground of overbreadth.”22 The provision had been used as a tool to silence the 

unpopular ideas by the use of authorities. This led to arrest and cases against cartoonists, 

journalists, members of opposition parties and critics of the political leaders.23 Thus, the court 

upheld the fundamental right to speech and expression and brought down the law seeking an 

unnecessary restriction on the same. 

After section 66A was struck down, many experts warn that section 67 is the new 66A as 

the number of cases filed under the provision have been increasing sharply.24 Though the 

                                                           
17 The Information Technology Act, 2000, § 67, No. 20, Acts of Parliament (2000) 
18 Supra note 5 
19 Supra note 9 
20 Added by the 2008 amendment to The Information Technology Act, 2000 
21 Shreya Singhal v. Union of India, AIR 2015 SC 1523 
22 Ibid at 90 
23 Express News Service, Section 66A: Seven instances of alleged abuse on social media, 
Indianexpress ,https://indianexpress.com/article/india/india-others/section-66-a-instances-of-alleged-
abuse-on-social-media-2324927/  
24 Seema Chisti, FIRs on ‘obscenity’ rising, Section 67 is new 66A, warn experts, Indianexpress, 
https://indianexpress.com/article/india/firs-on-obscenity-rising-section-67-is-new-66a-warn-experts-
4957845/  
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details of the number of cases registered in this particular section have not been published by 

the NCRB, a study by the NGO ‘Point of view’ reveals that there has been a rise in the 

number of cases registered in this section since 2015.25 Section 67 gives police the power to 

register the complaint. However, the police have set the threshold really low for an offense to 

be made under this section and grossly misused it, abused power given to them, and 

questioned the fundamental rights available to the citizens26. Whether it is the lack of 

understanding of the section or gross misuse, the reality is that people are being booked under 

this section for innocent publications, messages, tweets, or through any other mode in 

electronic mode.  

 

A. An unnecessary burden on artistic freedom 

Satire plays a vital role in expression in a democracy. It involves using humor to criticize a 

political agenda or act, express dissent towards any action by the constitutional functionaries, 

and voice unpopular ideas. Studies suggest that satire is a powerful tool to mobilize public 

participation in politics.27 This expression comes under the fundamental right of free speech 

and must be protected at all costs. Even Prime Minister Modi has addressed the need for 

more humor and satire when he tweeted, “I think we need more satire and humor. Humor 

brings happiness in our lives. Humor is the best healer: PM”28. The Supreme Court in the 

case of Indibily Creative Pvt. Ltd. vs Govt. West Bengal29 while dealing with unlawful 

obstruction on a bengali film, addressed the liberty and freedom available with an artist. The 

court noted that the freedom to express inherently accommodates in itself the freedom to 

criticize. The court even ruled that, “The Constitution protects the ability of every individual 

citizen to believe as much as to communicate, to conceptualize as much as to share. Public 

power must be conscious of the fact that ours is a democracy simply because the Constitution 

recognizes the inalienable freedoms of every citizen. The state does not entrust freedoms to 

the people: the freedoms which the Constitution recognizes are inseparable from our 

existence as human beings30.” 

                                                           
25 Ibid 
26 N.S.Nippinai, A Gross Misuse of the IT Act by Mumbai Police, The Wire, 
https://thewire.in/law/mumbai-polices-gross-misuse-of-the-it-act 
27 HSUAN-TING CHEN, How Does Political Satire Influence Political Participation? 11 International 
Journal of Communication, 13 (2017) 
28 PMO India (@PMOIndia), Twitter, 
https://twitter.com/PMOIndia/status/820281781194657794?ref_src=twsrc%5Etfw%7Ctwcamp%5Etwe
etembed%7Ctwterm%5E820281781194657794&ref_url=https%3A%2F%2Fthewire.in%2Fpolitics%2F
narendra-modi-all-india-bakchod-snapchat-dog-meme-aib  
29 Indibily Creative Pvt. Ltd. vs Govt. West Bengal, 2019 SCC OnLine SC 520 
30 Ibid at 40 
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The constitution has granted us the right to free speech and the courts have upheld and 

protected the same against state control. However, the ground reality and the implementation 

of laws portrays a whole another picture. In November 2017, a Meerut based journalist Afgan 

Soni was booked under IPC Section 500 and relevant sections of the IT Act for allegedly 

sharing a ‘derogatory’ video of PM Narendra Modi in which he is asking about ‘achche din’ 

and getting answered by a herd of sheep31. Such harmless satire doesn’t qualify as derogatory 

or obscene to invite prosecution. FIR was filed against the members of AIB along with some 

other celebrities based on a number of cases filed in February 2015 for AIB Roast show held 

on January 20 under sections 67 and 66A of the IT Act, 2000 and sections 120B, 294, 509 of 

the IPC32. The accused's lawyer argued that, “The language was excessive but within the 

bounds of humor.” The roast's content contained strong language that might be unpleasant for 

a certain section of the society, but whether it was obscene was arguable. However, the 

Bombay High Court in its order on 16th February, while granting interim relief to the accused 

held that the language in the show was vulgar, but not obscene as contended.33 Again, in July 

2017 a case was registered against the members of AIB under section 67 of IT Act and 

section 500 of the IPC for posting a picture of PM Modi look-alike along side a picture of the 

PM with the snapchat’s dog filter and the caption ‘#wanderlust’ referring to PM’s frequent 

foreign visits.34 Such criminalization of an innocent satire cannot be justified as being 

obscene and lascivious under any circumstance. In May 2019, a youth wing worker for the 

opposition party in the state, Priyanka Sharma, was arrested for allegedly sharing a West 

Bengal Chief Minister Mamta's morphed image Banerjee. The morphed image was of the 

CM superimposed over actress Priyan Chopra’s image from Met Gala. The picture in itself 

was not passionate and could not be considered obscene. 

However, the case was filed by a worker of CM’s party and Sharma was booked 

under sections 66A, 67A of the IT act and section 500 of the IPC. The imposition of section 

66A despite it being striked down by the supreme court35 four years earlier and section 67A 

which deals with publication of sexually explicit acts and conducts on a normal picture 

                                                           
31 Express News Magazine, Meerut: Journalist booked for sharing ‘derogatory’ video clip on PM Modi, 
Indianexpress , https://indianexpress.com/article/india/meerut-journalist-booked-for-sharing-
derogatory-video-clip-on-pm-modi-4921819/  
32 Vinaya Deshpande, FIRs against Deepika, 13 others for AIB Roast row, The Hindu ,  
https://www.thehindu.com/news/national/other-states/mumbai-court-orders-fir-against-aib-roast-show-
bollywood-stars/article6887082.ece  
33 Vinaya Deshpande, Language of AIB vulgar, not obscene: HC, The Hindu, 
https://www.thehindu.com/news/national/language-of-aib-vulgar-not-obscene-hc/article6902580.ece . 
34 The Wire Staff, After Snapchat-Modi Meme, AIB Faces Obscenity, Criminal Defamation Case (The 
Wire,  available at https://thewire.in/politics/narendra-modi-all-india-bakchod-snapchat-dog-meme-aib  
35 Supra note 22 
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counts as an abuse of power to suppress unpleasing voices. Another such instance took place 

in March 2016 when Shakir Yunus and Vasim Shaikh were arrested for sharing a morphed 

image of the RSS chief Mohan Bhagwat combining Bhagwat’s torso with that of a woman’s 

body clad in brown pants allegedly making fun of the RSS’s decision to change their dress 

code a few days back. The youths were booked under section 67 of the IT Act  upon a 

complaint filed by a resident, who alleged that the picture was offensive and hurt the feelings 

of Hindus.36 In the case of S. Rangarajan Etc vs. P. Jagjivan Ram37 dealt with refusal to grant 

certificate to a film on the speculation that it may create a law and order problem. While 

granting the certificate and upholding free speech, the court held that, “Freedom of 

expression which is legitimate and constitutionally protected, cannot be held to ransom, by an 

intolerant group of people. We must practice tolerance to the views of others. Intolerance is 

as much dangerous to democ- racy as to the person himself.” The Supreme Court has ruled in 

the Shreya Singhal case that, “What may be offensive to one may not be offensive to another. 

What may cause annoyance or inconvenience to one may not cause annoyance or 

inconvenience to  another.38 It cannot be over emphasized that when it comes to democracy, 

liberty of thought and expression is a cardinal value that is of paramount significance under 

our constitutional scheme39”. The fact that the image was in no way lascivious and appealed 

to the prurient interest did not stop the police to book and arrest the youths for sharing a 

harmless satire. In the long run, these cases might deter and intimidate other artists into 

commenting on powerful politicians. This chilling effect resulting in silencing of dissent and 

criticism hits at the core of  democracy.  

 

Very recently, spurge of cases was filed against the producers, writers, and actors of 

‘Tandav’ and ‘Mirzapur’ Web series upon alleged scenes of obscenity and indecent that hurt 

religious sentiments of the Hindu community. Even with the explicit certification ratings and 

disclaimer stating that the shows are purely a work of fiction and not made with the intent to 

hurt the feelings of the people of any community, religion etc, multiple FIR’s were registered 

against the makers under sections 295 A, 504, 505 and 34 of the Indian Penal Code and 

Sections 67 and 67-A of the Information Technology Act. In response to the FIR’s against the 

makers of Mirzapur, the Hon’ble Allahabad High Court has granted an interim protection by 

                                                           
36 Milind Ghatwai, Two jailed in MP for morphed RSS leader Mohan Bhagwat image, Indianexpress , 
https://indianexpress.com/article/india/india-news-india/rss-chif-cyber-crime-2-jailed-in-mp-for-
morphed-mohan-bhagwat-image/  
37 S. Rangarajan Etc vs P. Jagjivan Ram, 1989 SCR (2) 204 
38 Supra Note 22 at 76 
39 Ibid at 8 
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staying the arrest of Farhan Akhtar and Ritesh Sidhwani, the producers of the web-series40. 

The director Ali Abbas Zafar, producer Himanshu Mehra, Amazon content head Aparna 

Purohit and writer Gaurav Solanki of web series ‘Tandav’ were granted a three-week 

anticipatory transit bail by the Hon’ble Bombay High Court41 whereas, when the makers 

approached the Hon’ble Supreme Court seeking relief from FIR’s filed in multiple states, the 

Apex Court refused to grant any interim protection and left them with an option to seek the 

remedy before appropriate forums. The counsels for the makers of the web series prayed for 

the FIR’s to be clubbed which the Hon’ble Court did in Amish Devgan42 or quash the 

subsequent FIR’s as directed in the case of Arnab Goswami43, however, these requests were 

denied. In the light of the current situation with FIR’s being registered for the most basic and 

protected speech, it is the duty of the courts to protect the free speech and uphold Article 

19(1)(a) of the constitution by granting protection to the writers, producers, and other artists 

and prevent the abuse of process of law. 

 

B. Vulgarity versus Obscenity 

Another reason for which cases are being filed under this section is for vulgar language 

and abusive remarks. In November 2017,a nineteen year old boy S Thirumurugan was 

arrested for alleged abusive remarks against PM Modi in a private Facebook chat.44 On the 

complaint by a colleague, Rohit was arrested for allegedly sending filthy and abusive 

messages by SMS and phone calls. Rohit was booked under section 67. However, it was later 

revealed that the messages sent were a response to similar messages sent by the complainant 

which turned into a heated exchange of abusive messages.45 Two people were arrested on the 

complaint by actress Parvathy under this section for allegedly ‘trolling and abusing’ her.46 

However, whether an offence is made under this section is highly doubtful. Recently, an FIR 

was registered against the members of Instagram's ‘Bois Locker Group’ for allegedly sharing 

                                                           
40 The Wire Staff, Allahabad HC Stays Arrest of 'Mirzapur' Producers Farhan Akhtar, Ritesh Sidhwani, 
The Wire , https://thewire.in/law/allahabad-high-court-stays-arrest-mirzapur-producers 
41 Sharmeen Hakim, 'Tandav' Series Row : Bombay High Court Grants Transit Pre-Arrest Bail To 
Director, Producer, Writer, Amazon Content Head, LiveLaw . 
https://www.livelaw.in/news-updates/tandav-series-row-bombay-high-court-grants-transit-pre-arrest-
bail-to-director-producer-amazon-content-head-168671 
42 Amish Devgan v. Union of India, (2021) 1 SCC 1 
43 Arnab Ranjan Goswami v. Union of India, (2020) 14 SCC 12 
44Arun Janardhanan, Arrested man made PM Modi remark on private Facebook chat, Indianexpress, 
https://indianexpress.com/article/india/arrested-man-made-pm-narendra-modi-remark-on-private-
facebook-chat-vijay-mersal-movie-4916396/ 
45 Neeraj Arora, Blatant misuse of Information Technology Act, Cyberpandit, 
https://cyberpandit.org/?article_post=blatant-misuse-of-information-technology-act  
46 PTI, Parvathy cyber bullying case: 20-year-old arrest over Kasaba misogyny issue, 
FreePressJournal , https://www.freepressjournal.in/cmcm/parvathy-cyber-bullying-case-20-year-old-
arrest-over-kasaba-misogyny-issue  

https://thewire.in/law/allahabad-high-court-stays-arrest-mirzapur-producers
https://www.livelaw.in/news-updates/tandav-series-row-bombay-high-court-grants-transit-pre-arrest-bail-to-director-producer-amazon-content-head-168671
https://www.livelaw.in/news-updates/tandav-series-row-bombay-high-court-grants-transit-pre-arrest-bail-to-director-producer-amazon-content-head-168671


Vol. IV (2)  International Journal of Legal & Social Studies  Nov. 2020 
 

117 
 

pictures of girls, on the group and making ‘derogatory and lewd comments’ about them in 

their private group. The case is being questioned on the ground that the pictures were not per 

se obscene.47 The arrests of eighteen year old boys were a result of the trial of the case by the 

media without appropriate investigation. In a similar fashion, Lalit Yadava a resident of 

Raipur was arrested for allegedly posting an ‘objectionable post’ that was ‘abusive and 

derogatory’ against the Chattisgarh CM Bhupesh Baghel.48  

In addition to the Bombay HC order granting interim relief to AIB49, the courts have 

frequently held that vulgar language and abusive statements are not obscene unless it is 

lascivious backed with a tendency to deprave and corrupt its readers. In the case of Samaresh 

Bose v. Amal Mitra, the Supreme Court held that, “A vulgar writing is not necessarily 

obscene. Vulgarity arouses a feeling of disgust and hatred and also boredom but does not 

have the effect of depraving, debasing and corrupting the morals of any reader of the novel, 

whereas obscenity tends to deprave and corrupt those whose minds are open to such immoral 

influences.”50 Recently, Kerala HC, while dealing with a person arrested for posing 

unparliamentary, humiliating, and highly abusive words on a women’s Facebook account, 

pointed out the difference between vulgar and obscene content. The court held that “Even if 

the words are extremely unparliamentary, unprintable and abusive in nature, so long as the 

question words are not one capable of arousing sexual thoughts in the minds of the hearers 

and does not involve lascivious elements arousing sexual thoughts or feelings or the words 

must have the effect of depriving persons, and defiling morals by sex appeal or lustful 

desires, etc.,51” The court held that the comments were not obscene and entitled the accused 

to an acquittal. This points out another problem with the implementation of this section which 

is being used repeatedly to harass people in cases where vulgar, abusive, derogatory and 

humiliating words are used against powerful politicians and celebrities though it doesn’t fall 

within the scope of ‘obscenity’.  

 

C. Silencing Political Dissent 

                                                           
47 Tanima Kishore and Anuj Kapoor, Beware! Even Private Obscene Messages Online Could Land 
One In Jail : Know About IT Act Offences, Indianexpress ,https://www.livelaw.in/know-the-law/even-
private-obscene-messages-online-can-land-one-in-jail-know-about-it-act-offences-156682  
48  Shraddha Goled Goled, Chhattisgarh: Man Arrested For Allegedly Posting 'Defamatory' Comments 
Against CM Bhupesh Baghel, The LogicalIndian, https://thelogicalindian.com/news/chhattisgarh-cm-
abusive-comment-arrest/ 
49 Supra note 34 
50 Samaresh Bose v. Amal Mitra, 1986 AIR 967 
51 Sreekumar V. v. State of Kerala, 2019 SCC OnLine Ker 1305 
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It is no surprise that section 66A was grossly misused and became an infamous tool for 

targeting and harassing political dissenters.52 Section 67 has now become the new tool for 

silencing unpleasant political ideas. In just three years of coming into power in Kerala, as 

many as 119 cases were registered for objectionable comments on social media against the 

Chief Minister Pinarayi Vijayan.53 Lalit Yadav’s arrest in June 2019 was in relation to an 

alleged  derogatory comment on a Facebook against Chattisgarh CM post seeking public 

opinion on the construction of a skywalk whose construction was halted.54 The man was 

booked under section 67A of the IT Act, despite there being absolutely no connection to a 

sexual act or conduct. Mumbai Police registered a case against one Ajay Hatewar for posting 

an old picture of Maharashtra CM Devendra Fadnavis and his family on a yacht with a claim 

that the picture was from the CM’s trip to the USA. Hatewar was booked under section 67A 

and section 500 of the IPC. A normal picture of a person with his family being treated as 

sexually explicit is nothing less than harassment to silence unpleasant voices. Yet again, there 

was a misuse of power to register a case merely because it pertained to a political bigwig. 

Yogi Adityanath assumed office as the Chief Minister of UP in March 2017. In the same 

month, Shabbir Mansoori, a truck driver, was booked to post an ‘objectionable photo’ of the 

CM on Facebook.55 Again in March 2017, a Bengaluru woman was booked for making an 

‘objectionable post’ depicting CM Yogi Adityanath in ‘bad light’ on a complaint by members 

of BJP Yuva Morcha.56 AAP leader and MLA Raghav Chaddha57, Greater Noida trader 

Chand Quraishi58, Congress leader Pankaj Punia59 were booked for ‘objectionable comments’ 

against the Chief Minister. Cases were registered against Chaddha and Pankaj for questioning 

the CM’s practices while handling the corona pandemic. Chaddha made fun of Yogi’s actions 

                                                           
52 Kumar Mangalam and Amit Kumar, SECTION 66A: AN UNENDING SAGA OF MISUSE AND 
HARASSMENT, Law school Policy Review (2019)  
53 Press Trust of India, In Kerala, 119 people booked in 3 years for ‘objectionable’ posts against CM, 
Hindustan Times, https://www.hindustantimes.com/india-news/in-kerala-119-people-booked-in-3-
years-for-objectionable-posts-against-cm/story-vqZ8F6IrK7HrL7HsBwGmbL.html 
54 Supra Note 42 
55 PTI,Uttar Pradesh: Case against truck driver over ‘objectionable’ photo of CM Yogi Adityanath, 
Indianexpress,  https://indianexpress.com/article/india/uttar-pradesh-case-against-truck-driver-over-
objectionable-photo-of-chief-minister-yogi-adityanath-4584197/  
56 PTI, Bengaluru: Woman booked for 'objectionable' FB posts against Yogi Adityanath, DNA India 
https://www.dnaindia.com/india/report-bengaluru-woman-booked-for-objectionable-fb-posts-against-
yogi-adityanath-2362696  
57 Shikha Salaria, Noida: FIR lodged against AAP MLA for objectionable comments, Timesofindia, 
http://timesofindia.indiatimes.com/articleshow/74871963.cms?utm_source=contentofinterest&utm_me
dium=text&utm_campaign=cppst  
58 PTI, Man held for ''offensive'' FB post on Yogi Adityanath, Outlook India, 
https://www.outlookindia.com/newsscroll/man-held-for-offensive-fb-post-on-yogi-adityanath/1739218  
59 FE Online, Haryana Congress leader Pankaj Punia arrested for tweet hurting religious sentiments, 
Financial Express, https://www.financialexpress.com/india-news/pankaj-punia-tweet-arrested-
haryana-congress-leader-karnal-news-adityanath/1966135/  
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towards migrant workers stuck in Delhi, while Punia criticized his politics over party leader 

Priyanka Gandhi’s offer to run 1,000 buses to ferry stranded migrants back home. Congress 

leader Sachin Choudhary was detained for holding a press conference questioning CM’s 

methodology in handling the epidemic of the corona.60 A Bengali poet Srijato 

Bandyopadhyay was booked under this section for a poem criticizing the CM, which 

allegedly made ‘derogatory remarks’ against Yogi.61 FIR was filed against Samajwadi Party 

leader IP Singh for addressing CM Yogi with his original name Ajay Singh Bisht on 

Twitter.62 Singh was booked under section 67 of the IT Act though what part of the tweet is 

considered obscene by the police is hard to understand. Political dissent was silenced when 

the editor of The Wire Siddharth Vardarajan was booked for ‘objectionable article’ against 

CM Yogi by the UP police63. The alleged objectionable article questioned CM’s decision to 

allow Ram Navmi fair in the coronavirus outbreak through sarcasm stating, “Lord Ram 

would protect devotees from the coronavirus.”  

Such criticism by the media is in the greater interest of the public and an inherent part of 

democracy, silencing it would question the very spirit of democracy. The apex court ruled 

that, “Open criticism of Government policies and operations is not a ground for restricting 

expression.”64 It further held that it is the obligatory duty of the state to protect the freedom of 

expression. Retired Supreme Court judge addressed the importance of dissent in a democracy 

in a lecture in February 2020.65 He mentioned, “The very essence of democracy is that every 

citizen has a right to participate not only in the electoral process but also in the way in which 

our country is run. This right becomes meaningless if that person cannot criticize the actions 

of the government. The citizen is not only a participant in the democratic process, but he is 

also an integral part of the country and has a right to express his views even if they are 

contrary to the views of those in power66.” He further mentioned that a free country is where 

                                                           
60 PTI, Minor Children of Congress Leader Jailed in UP Seek His Release, SC Asks Them to 
Approach Allahabad HC, News18 ,https//www.news18.com/news/india/minor-children-of-congress-
leader-jailed-in-up-seek-his-release-sc-asks-them-to-approach-allahabad-hc-2599741.html  
61 DNA Web Team, Poem against Adityanath: Non-bailable warrant against Bengali poet Srijato for 
'hurting religious sentiments', DNA India, https://www.dnaindia.com/india/report-poem-against-
adityanath-non-bailable-warrant-against-bengali-poet-srijato-for-hurting-religious-sentiments-2365518 
62 FPJ Webdesk, SP leader booked for calling Yogi Adityanath by his real name, FreePressJournal, 
https://www.freepressjournal.in/india/sp-leader-booked-for-calling-yogi-adityanath-by-his-real-name  
63 Omar Rashid, Uttar Pradesh police lodge FIR against the editor of The Wire for ‘objectionable 
article’ against Yogi Adityanath, The Hindu, https://www.thehindu.com/news/national/other-
states/uttar-pradesh-police-lodge-fir-against-the-editor-of-the-wire-siddharth-
varadarajan/article31231478.ece  
64 Supra Note 33 
65 Justice Gupta, The Right to Dissent is the Most Important Right Granted by the Constitution, The 
Wire (Feb. 24,  2020), https://thewire.in/law/right-to-dissent-constitution-justice-deepak-gupta (last 
accessed 24 May 2020) 
66 Ibid 
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there is the rule of law and freedom of speech and expression. Recently, while dealing with 

criminal defamation complaints filed against The Hindu, Madras HC held that the public 

servants/ constitutional functionaries owe a solemn duty to the people to face criticism.67 The 

apex court advocated the idea of tolerance of unpopular ideas and to have mutual respect in 

the case of Hinsa Virodhak Sangh v. Mirzapur Moti Quresh Jamat68 and held that “These 

days unfortunately some people seem to be perpetually on a short fuse, and are willing to 

protest often violently, about anything under the sun on the ground that a book or painting or 

film, etc. has hurt the sentiments of their community. These are dangerous tendencies and 

must be curbed with an iron hand. We are one nation and must respect each other and should 

have tolerance.” Even after all the judges' judgments advocating the idea of tolerating 

unpopular and unpleasant ideas and upholding free speech against unjustified restrictions, the 

number of frivolous complaints filed in this section have gone up. According to a study69 by 

the NGO ‘Point of view’, a whopping twenty four out of the ninety nine cases under this 

section studied from 2015- 2017 were against religious or political speech.70 The freedom to 

speak and express is the most crucial requirement for a real democracy. A true expression of 

ideas and information guides the citizens to exercise the most potent weapon they possess, 

the right to vote. In today's technological world, where most of the communication takes 

place through online platforms, such widespread misuse of this provision to punish 

unfavorable speech and expressions leads to a chilling effect on the speech. This, in turn, 

affects the citizens' right to know, especially the youth who depend on online sources for 

staying updated. The Supreme Court has accurately upheld the importance of personal 

freedom over social morality. It held, “We must lay stress on the need to tolerate unpopular 

views in the socio-cultural space. Notions of social morality are inherently subjective, and the 

criminal law cannot be used as a means to unduly interfere with the domain of personal 

autonomy. The law should not be used in a manner that has chilling effects on the freedom of 

speech and expression”.71 The freedom to express doesn’t end with the expression. As the 

court has rightly said, “There should be freedom for the thought we hate. Freedom of speech 

has no meaning if there is no freedom after speech. The reality of democracy is to be 

                                                           
67 Thiru N Ram, Editor-In-Chief, "The Hindu" vs Union of India and connected cases W.P No. 5126 of 
2012 (Mad HC) Unreported 
68 Hinsa Virodhak Sangh v. Mirzapur Moti Quresh Jamat, A.I.R. 2008 S.C. 1892 
69 Bishakha Datta, Guavas and Genitals- A research study in Section 67 of the Information 
Technology Act,  DNA India, Point of View (2017), 
https://itforchange.net/e-vaw/wp-content/uploads/2018/01/Smita_Vanniyar.pdf,  
70 Ibid at 5 
71 S Khushboo v. Kannaimal, (2010) 5 SCC 600 
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measured by the extent of freedom and accommodation it extends.”72 The court also observed 

that the magistrate must look into each and every case along with oral and documentary 

evidence to ascertain if a prima facie case exists to avoid vexatious and frivolous cases. Only 

after the satisfaction of the magistrate, the police may start its investigation. Thus, the 

freedom to speak also encompasses in itself the protection from consequences for such 

speech. This way, the filing of insubstantial cases for innocent expression by a person acts as 

a violation of one’s fundamental right to speak and express.  

 

I. Comparison with United States 

Similar to Article 19(1)73 of the Indian Constitution, the First Amendment protects the 

rights to speak and express among other freedoms from the state laws. It reads, “The 

Congress shall make no law respecting an establishment of religion, or prohibiting the free 

exercise thereof; or abridging the freedom of speech, or press; or of the right of the people 

peaceably to assemble, and to petition the Government for a redress of grievances.”74 

The laws on restriction and punishment for sharing obscene content date back to the 

nineteenth century with the Comstock Act of 1873, which prohibited mailing “obscene,” 

“lewd,” or “lascivious” material. The United States Code does not prohibit personal 

possession of obscene material. Still, it provides the punishment for the act of receiving such 

a matter through the use of the U.S. Mails, common carriers, or interactive computer services 

for transportation and to aid or abet these crimes.75 In addition, the production of obscene 

matter with intent to sell or distribute, and engaging in a business of selling or transferring 

obscene matter using or affecting means or facility of interstate or foreign commerce, 

including the use of interactive computer services, is also prohibited punishable with fines 

and imprisonment up to five years.76 What constitutes as obscene was decided by various 

judgments starting with Roth v. the United States77. In the case of Miller v. California,the 

Supreme Court developed the ‘Miller Test’ based on the application of community standards 

and judging the material as a whole. In Erznoznik v. City of Jacksonville,78 a law passed in 

                                                           
72 Maqbool Fida Hussain v. Raj Kumar Pandey, 2008 Cr. L. J. 4107 (Delhi HC) 
73 INDIA CONST., art. 19(1) reads as follows, “1) All citizens shall have the right (a) to freedom of 
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Jacksonville, which penalised showing of films containing nudity when the screen is visible 

from a public street or place was held to be invalid a violation of the first amendment rights 

of theatre owners and movie producers.  

However, in 1996 the US Congress enacted the Communications Decency Act 

(CDA)79 , which created criminal liability for knowingly transmitting ‘obscene’ or ‘indecent’ 

messages to any recipient under eighteen years of age.80 After various suits were filed 

challenging the constitutional validity of the act, the Supreme Court in Reno v. American 

Civil Liberties Union81declared the CDA unconstitutional and an unnecessary burden upon 

free speech. It held, “To deny minors access to potentially harmful speech, the CDA 

effectively suppresses a large amount of speech that adults have a constitutional right to 

receive and to address to one another.”82 Further, the court upheld free speech by the ruling, 

“The interest in encouraging freedom of expression in a democratic society outweighs any 

theoretical but unproven benefit of censorship.”83 The court upheld the person's freedom to 

share content online over the state law, which was meant to protect minors from obscene 

content, thus upholding free speech over social morality and the protection of minors from 

‘harmful material.’  

 

CONCLUSION 

The constitution of India grants the freedom of speech and expression to its citizens; 

however, this right is not absolute and can be taken away as a part of the reasonable 

restrictions imposed upon it, being decency or morality or in relation to contempt of court, 

defamation, or incitement to an offense among others. Section 67 and 67A impose such 

restraint on speech in the interest of decency and morality. However, the situation of its 

application at the ground level is different from what the legislators had in their minds. This 

section is recklessly imposed upon those whose ideas and words displease the people with 

power and authority. The misuse of the section for harassment by such people has done more 

damage to the innocent voices than to the check the publication of obscene content online. 

The section has been used numerous times for moral policing by harassing people for 

allegedly defaming popular personalities over which the jurisdiction of this section does not 

apply but, the defamation section under the IPC is bailable as opposed to this section and also 

sets a higher threshold for cases to be filed against state/ constitutional functionaries through 

                                                           
79 Communications Decency Act 47 U. S. C. (1994 ed., Supp. II) 
80 Communications Decency Act 47 U. S. C. §223(a)(1)(B)(ii) 
81 Reno v. American Civil Liberties Union, 521 U.S. 884 (1997) 
82 Ibid at 874 
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Section 199(2) CrPC thus making section 67 the primary weapon for suppressing such 

speech. The great writer and thinker Voltaire has perfectly concluded the idea of a free 

democracy by saying,  “I may disapprove of what you say, but I will defend to the death your 

right to say it.” The section allows anyone to file a case under it. Thus thousands of people 

with thousands of perceptions are entitled to start proceedings against what they consider 

obscene, which from the judicial or someone else’s point of view might not be. The people 

with authority need to understand that there is a need to tolerate even what they do not concur 

with. The police are not the self appointed of morality and must apply some mind to ascertain 

whether a crime under this section has taken place before filing the cases and jumping to 

arrests. The frivolous cases filed under this section not just deter and threaten the accused but 

also have a chilling effect on the public's speech in general, which is an antithesis to the basic 

idea of a democracy. 

A deteriorating democracy is one where the restrictions on speech increase, whether 

directly or indirectly. With the highest youth population, India’s political scenario depends a 

lot upon this younger generation, who depend mostly on online sources to date with the day 

to day events taking place around them. With the suppression of voices online, these younger 

voters are deprived of their right to know to make a well-informed voting decision and 

choose better leaders for the country. India’s score in the ‘freedom in the world report’ has 

been deteriorating for the past three years, and the 2020 report ranks it among the least free 

democracies in the world. India’s position in the World Press Freedom Index has been 

rapidly falling since 2016 from 133rd to the 142nd position out of the 180 countries. This 

trend reflects the unnecessary restrictions imposed upon free speech and the harassment 

suffered by the people in doing so. The undue burden on free speech is a threat in any free 

country. 

As George Washington has adequately said, “If the freedom of speech is taken away, 

then dumb and silent, we may be led, like sheep to the slaughter.” Thus, in the author’s view, 

misinterpretation of this section has led to widespread harassment and intimidation of people 

voicing their thoughts to question, criticize, and dissent. These unpopular voices must be 

protected to protect democracy. Otherwise, a majoritarian rule is not far-sighted. There lies a 

crucial difference between the representation by majority decision and majoritarian rule. The 

former forms democracy, and the latter rips it apart. The rule of representatives chosen by the 

majority must not encroach upon the rights of the minority. There should be tolerance 

towards ideas that may not affirm the majority's beliefs, and as long as their freedom is 

threatened, there is a threat to the democracy itself. 
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SUGGESTIONS 

1. The process is the punishment- The persons accused under this section can be arrested 

without a warrant, this leaves a lot of scope for harassment of these people by the 

police for sharing content which might not even be obscene. Looking at the number of 

vexatious and frivolous complaints under this section there is a need to control them. 

It is suggested that in every complaint received under this section, the police must do 

a preliminary enquiry before filing a FIR. This enquiry may be time bound  and the 

reasons behind the final decision may be recorded in the general dairy. Such a 

measure would ensure that only legitimate complaints are registered and there is no 

abuse of the process of law. It is further suggested that the magistrate must review 

each case and, if doubtful about the commission of the offense, inquire about it either 

himself or direct a police officer to prevent such frivolous cases from being filed. 

2. Explanation- Considering the number of cases being registered under this section for 

abusive/ derogatory comments, there is a need to add an explanation to the section to 

clarify that merely because there was the use of abusive, derogatory, and vulgar 

language, it does not qualify as ‘obscene’ under this section unless the material 

arouses a feeling of sexual desire and has to tendency to deprave and corrupt. This 

might help explain what is considered ‘obscene’ by the courts and prevent frivolous 

complaints from vigilantes who might disapprove of an otherwise innocent speech.  

3. Non-Bailable offense- The section has become a widespread tool for harassment as it 

provided a non-bailable offense. The accused can be arrested for merely posting a 

message online that might be obscene in someone’s opinion, especially the law 

enforcement agencies who may even do so for political or monetary benefits. There is 

a need to make the offense under this section bailable. The subject matter is the 

available content, and there is not much scope for the accused to ‘tamper evidence,’ 

‘threaten witnesses,’ or ‘obstruct investigation’ for the said offense. Further, the 

courts have in most of the cases furnished bail to the accused under this section. 

4. Privacy and consent- The section includes the messages sent between two individuals 

in a private chat in its ambit. It is not relevant whether the receiver's consent was 

present at the time of sending the message. Thus, a private picture sent and received 

with two adults' consent might be considered obscene and booked under this section. 

On the lines of the Navtej Singh Johar case decriminalizing homosexual sex between 

consenting adults and upholding that an act by consulting adults done in private need 

not be penalized, it is suggested that any material transmitted online through private 
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channels should not be called upon and questioned for being obscene and the right to 

privacy be upheld.  

5. Tolerance- The vexatious cases filed for using derogatory or disrespectful words used 

against popular and influential people by the vigilantes and partisan followers possess 

a threat to voicing unpopular opinions and reflecting a shift towards majoritarianism 

with the suppression of dissent. This is an antithesis to democracy. There must be 

respect and tolerance for others' free speech even if it is unpleasant or doesn’t confer 

with one’s personal beliefs and morality. That is the true essence of democracy.  

 

 

**** 

 

 


