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A CRITICAL COUNTERPOINT POSITION OF NEW DELHI ANCIENT LOCAL HOTEL AREA 

AND WORLD MARK, VULNERABILITIES AND SUSTAINABLE DEVELOPMENT IN THE 

BOUNDARIES OF MAHIPALPUR VILLAGE – A CONTRASTIVE SOCIOECONOMICAL 

ANALYSIS CONCERNING EDUCATIONAL PERSPECTIVE BASED ON SOCIAL CAPITAL 

AND HUMAN RIGHTS    

AntônioDomingosAraújo Cunha 

ABSTRACT  

This article is a socio-economical study case which aims to highlight the development of public policies and 

interventions in terms of Urban Planning local action of the government of New Delhi, India. It is an attempt 

to provoke discussion, providing an argumentative critical   and reflective analysis, supported by legal tools,   

by adding observations of the author to increase visibility through analysis of local considerations, 

safeguarding contrastive positions of the two different intercommunicable scenarios with the subject in 

question, in the surroundings of the International Indira Gandhi Airport, and the connections through several 

different areas of the city, having seen that Aerocity Metro Station is a center of connections to several 

sectors of the city, mainly an ancient community, Mahipalpur Village Region,  which is  the milestone of 

development and colonization of New Delhi City,  for more than nine hundred years. From 2007 on, a new 

order was established in the area by the investment on World Mark, which is a huge complex of 

sophisticated hotels and offices of several international enterprises. What is being questioned is concerned 

about local tendencies in terms of educational background, like professional education, and vocational 

prosperity of labor market, having seen the extraordinary investment on World Mark Sector, which was 

based on a total revolutionary intervention provoking inversion of sociojuridical uses considering tendencies 

of business exploitation and socioeconomic development. There are visible features of underdevelopment 

and lack of effective policies to integrate these two dimensions of social capital concentration which is an 

inspiration for comments and criticism under certain legal and urban planning demands attitudes and the aim 

of education for equality.   

 

Keywords:  Social vulnerabilities; Contrastive investments; surrounding population socioeconomic aspects; 

Contemporary Labor Market; Local Task Force; Social Aspects of Education, Social Nets.   

1. INTRODUCTION 

                                                        
The author holds Graduate Level on Business, Natural Science and Law, a Master Degree on Urban Planning – Social Nets and 

Governance Area,   PhD Candidate on Civil Law – People, with extension in The Hague Academy of International Public and 
Private International Law.   

 



The author's main perspective in the writing of this modest work of critical and theoretical-practical 

reflection is to focus the counterpoint position of an old model of urban planning occupation in New Delhi, 

India. and the intervention of the investors building up a completely high standard set of equipment, as the 

Delhi Aerocity Station, setting chains of Hotels nets, like Holiday Inn, Lemon Tree, and the like, in the 

surroundings of the airport Indira Gandhi located in the World Mark Complex, which is an architectonic 

majesty intervention which joins business offices, shopping centers, and recreational areas all together, so 

close to the ancient Mahipalpur Village local community. 1 

It is a village of 900 years located in Sector E of the city, close to Indira Gandhi International Airport. It 

shares the past and present interventions, inspiring a straight case study having seen the shock it provokes 

for a visitor, to be inserted in the area for the first time, and uncertain future perspectives of development.  

The first contact when anyone goes out of a taxi or train is the landscape and the majesty of World Trade 

Mark, a project signed out by a New Yorker architect who is responsible for so many important 

interventions throughout the world.  The first impression of the place is that social integration seems to be 

impossible, considering the standards of work level and the social educational community background. In 

the area, there are two Elementary Schools and in the same direction, a Technical School. The intention of 

this study case is to report the approximate description of contemporary topics pointing out governance and 

governability and contribute to reproduce the idea that the new provokes impact whenever the old is not 

observed and treated with proper measures to provide adaptation and stabilize abnormal social difference 

and inequality as well as chaotic perspective of development and progress.      

2. CONTEMPORARY THEORETICAL CONSIDERATIONS ON THE SUBJECT       

The existence of transcendent facts to the historicity of the different civilizations that have arisen in the 

planet makes us reflect on the reasons of the diversity of the human creatures and their geopolitical 

distribution in the planet.2  The main question is concerned about people, the way they live and the activities 

they develop in order to promote the social and economic prosperity of the place. In this sense, it is possible 

to say that the population of New Delhi, Mahipalpur Village, is absolutely dynamic in terms of labor market 

expectations. Tourists can see teenagers working mainly with gastronomy along the streets, women, in 

several different sectors of activities, as well as men selling what is basically a feminine use, for example, 

Saree dressing3 or fabrics.4 A diversity of hybrid people can be seen in counterpoint territories like insiders 

                                                        
1Mahipalpur Village.A Historical town, was established by 18th ruler of Delhi, Raja MahipalTomar. This town today is near the 

Delhi International Airport and is flooded with hotels. The National Highway 8 (Delhi-Gurgaon Expressway) passes by the side of 

this historic town.MahipalTomar even won back Hansi and Thanesar (then called Sthaneshwar) from Madud, grandson of Md. 

Ghazni. Mahipal also built a water Bund, walls of which still exist between Vasant Kunj and Mahipalpur in Delhi. Source: 

Available at,http://wikimapia.org/10092702/Mahipalpur. Date. 23.12.2018.  
2   Monroe, Paul. História da Educação, CompanhiaEditora Nacional, São Paulo, 1978.     
3  A famous store in the area is ZAM ZAM Saree Marketing. It is a demonstration of complete gender inversion, where a man, 

dresses a Saree in front of the client to show how to manage it, maybe to avoid gender violence. In the opposite, the researcher 

could not find the traditional demonstration of Patiala Shahi Turban which is a famous Indian men costume, in the area. It is very 

fashionable and common to see this dressing use in the city. A tutorial can be seen at 
(https://www.youtube.com/watch?v=KCQxp8aUOps&fbclid=IwAR0Sb13TIiIr_Ndh5pBAJ4cMNze2WwzROFDeAM7WcJGtnX

oTmbkY23h4DEo) as well as Saree (https://www.youtube.com/watch?v=pwgPsmjyhz8).  



and outsiders. As a matter of fact, it is hard to identify who is who in a territory of disputes and 

corresponding interests whish make people move side by side as outsiders and insiders of conflictive zone 

and protected areas, which increases the complexity of social behavior and analysis of local standards of 

living in terms of rights and obligations.  The best lesson in terms of mass behavior can be taken from the 

expression of Cordobera (2016), when she mentions that: 

… we all move in a world in which great interactions take place, and in many opportunities there are very 

few deep contacts among the inhabitants of a big city; in daily life we are immersed in "massification" and 

in globalization and consumerism.The idea of massification is linked, in principle, to two notions: one, of an 

economic nature, and another, which is philosophical, like an attitude towards life; the first one confronts us 

with a standard mode of production of goods for consumption and commercialization; the second, to the 

"being" of the man-mass described by Ortega. She adds that Ortega and Gasset considered that the mass-

man is the one who is able to identify himself with others, the one who loses his individuality, which is 

"only a shell of a man constituted by mere idolafori - people relations - ; he lacks an "inside", an inexorable 

and inalienable intimacy of him, a self that cannot be revoked ", and for that reason he always considers him 

ready to pretend to be anything and believe that he has only rights and has no obligations:" it is man without 

the nobility that compels”.5 

3. THE INVESTIGATED AREA 

The two pictures bellow, besides the presentation of the walking route,   can perfectly demonstrate the 

difficulty to define the rights concerning the freedom to move oneself in the city. Whenever it is not the 

precarious condition of sidewalk in front, lots of activities take place in public space either. It is not only a 

violence of local population as well as visitors, to walk in freedom and safe in the community. It sounds a 

political violation whenever so many demands in terms of policies are not practiced. So, it sounds difficult 

to live in such tremendous demonstration of inequalities along the sidewalks.  

 In this sense, Pablo Salinas adverts and makes difference between civil and political rights. As he explains, 

Civil Rights include ensuring the physical and mental integrity of individuals, their lives and safety, the 

protection of all discrimination on the basis of gender, nationality, color, sexual orientation, ethnicity, 

religion or disability and individual rights such as as to privacy, freedom of opinion and conscience, of 

speech and expression, of religion, of the press, of assembly and circulation. And Political Rights include 

the right to effective judicial protection, such as the rights of the accused, including the right to a fair trial, 

due process, the right to seek redress or legal compensation, and the right to participate in civil society and 

                                                                                                                                                                                                        
4 As Enrique delPercio explains, with the words of Betini (2005, p.39), "the pedagogical project is of importance since this would 

be a direction for the actions of the school, which is characterized as a collective commitment. It is called political, because it 

reflects the options and priorities in the formation of an active citizen and the transformation of the society in which he lives, and 

also the adjective 'pedagogical' is added to the political project considering the didactic activities that are carried out in the school 

to achieve its educational goals “. Available at; < EnILHA,FabiodeVargas;DELPERCIO,Enrique.Available 

at:<http://www.artigos.etc.br/a-nao-existencia-de-politicas-publicas-de- educacao-4.html>. . Date: 18.1.2019. 
5 CORDOBERA. Lidia Garrido.  Available at: <http://www.pensamientocivil.com.ar/doctrina/2554-desafio-danos-colectivos-y-

del-riesgo-del-desarrollo-derecho-del> Date: 19.01.2018. (Original words in Spanish, translated by the Antonio Cunha). 

http://www.artigos.etc.br/a-nao-existencia-de-politicas-publicas-de-


in politics such as the freedom of association, the right to assembly, the right to petition, the right to self-

defense and the right to vote.6 

 

 

 

Fig. 1.The permanent daily walking observations and registers. 

4. HISTORICAL ASPECTS OF THE VILLAGE  

 For the past five years, residents of Mahipalpur village here have been frantically seeking changes to the 

city’s zonal plan, which has almost obliterated their village by showing the area as government land. The 

city’s land owning agency, the Delhi Development Authority, which is also responsible for drafting the 

zonal and master plans, has now asked the villagers to furnish proof that the village exists. Villagers claim 

that the zonal plan drafted in 2008 by the Delhi Development Authority has erroneously shown the over 

900-year-old village as government-owned land. “In one single move, the identity and existence of the 

whole village, which dates back 900 years, has been wiped out. As it is being here reported, ever since they 

found out about the error in the zonal plan, the local community has been requesting the authorities to make 

amends.  

The village with14,000 registered voters and a population of over 50,000 has not even been included in the 

list of urban villages in Delhi,” said Sheel Kumar, a resident and a member of the Mahipalpur Gram 

SevaSamiti. The villagers on Wednesday met DDA Vice-Chairman D. Diptivilasa and urged him to order an 

inquiry to make the necessary changes. As he says: “We don’t know what led to the designation of the 

whole village as government land, whether it was a simple printing error or incorrect assessment, but the 

DDA V-C has asked us to bring documentary evidence to back our claims. We have Tehsil documents 

dating back a long time and hopefully this error will be resolved, “ replied Mr. Kumar. 7 

 

4.1 The ancient Village contrasting with the World Mark  

                                                        
6PABLO SALINAS. Available at: <https://www.frontlinedefenders.org/es/right/civil-political-rights>. Date: 18.1.2018.  
7Mahipalpur Village. Source:  <https://www.thehindu.com/todays-paper/tp-national/tp-newdelhi/missing-a-900yearold-village-      

called-mahipalpur/article5118564.ece. >Date: 12.23. 2018.  



The curiosity of travellers leads to a center of enormous complexity in terms of surrounding area, where 

Mahipalpur Village is located. Very contrastive with the proposal of insertions of Hotel Area concentration, 

like Lemon Tree, Holliday Inn, as well as Offices of very important economic groups, like Macintosh,   for 

example. It means, not so much has been done in the area in terms of space organization, besides the 

possibility to face a dynamic center of social interrelations and market of services and goods. It is also a 

refuge for vulnerable ethnical groups, who fix themselves in non-occupied areas right at the end of the 

sector. The fact is obvious. Hybrid space is created between the two scenarios and this is remarkable.  

4.2 The description of the counterpoint  areas   

The researcher has observed vulnerability of health care, not only in terms of water supply, but also garbage 

selection and trial service, the presence of mice8 in the area, poverty and starvation, clandestine commerce 

of food, sanitary tubs exposed, sidewalks, traffic order, pollution, streets in absolute abandonment, no 

pedestrian respect, circulation of vehicles in sidewalks, circulate garbage  on the land, preparation of food in 

precarious health condition, smell of burnt oil from the food, lots of services offered directly on the 

sidewalks, or in the middle of the streets, impossibility to walk continuously along the sidewalks, because 

they get blocked sometimes or are very narrow for the transit of people, as well as lack of energy sometimes 

(Pictures 3,4, and 5, taken by Antonio Cunha, Dec/2018).   

 

Considering the great attraction of the most significant intervention in the area which is World Mark 

Complex, one has to observe that Ancient civilization with so many different ethnical varieties, Indian 

people have particular contemporary ways to share life in society, with a strong need of interventions of the 

State in case of provision of water supply, electricity, access to services for example. In terms of urban 

services, specially the control of traffic, which is absolutely jam, and with no respect to signs or even, as it 

was already said, entering in the sidewalks, or obligating people to march along the street.   There is not any 

guidance in the majority of the investigated area, with sidewalks in very bad conditions of use. There is also 

a residential mix with commerce area, a diversity of services, including gastronomy, commerce of clothes, 

specific Indian vests, art crafts, jewelries, banks, schools, medical assistance, confection of clothes, 

electronics, and a great number of street market dealers, and a very peculiar ramification of the main area 

                                                        
8 Suggestion of Reading: Bubonic Illness. Available at:  

https://elpais.com/diario/1994/10/12/sociedad/781916408_850215.html?fbclid=IwAR1v6HSoWwt2UcLBQu6c1-
0s3mWS1qLP_sR7a_372Xonw20Sw7ASOv-rbnM. Date: 15.1.2019.  

 



forming ghettoization not only of business but also residential concentration. New zonal plan shows 900-

year-old village as government owned land; residents call for change. The frontal area of the oldest hotel 

zone is right in front to a crossroad and under it, a variety of population problems are chocking, like huge 

concentration of homeless people, and intensive air pollution. If anyone wants to pass to the other side from 

the village direction to World Mark, from right side, will inevitable find problems because there are iron 

fences right in the middle dividing the areas. Then, from right side there is an access to the metro station, 

which connects the airport to World Mark, which is in contrast with so many pedestrians coming from the 

other side of the crossroad, or else, from the village. In this hybrid zone, there are so many people selling 

food and begging either.  

 

Fig. 2 and Picture 6 The origin of Sustainable Tour Economy in Mahipalpur (Picture 6 – Antonio 

Cunha)9. 

The traditional Net of Hotels10 before intervention can be described by a main avenue, divided by a huge 

crossroad, in the Main Street as it can be seen in the picture bellow.  A decreasing emergent lack of urban 

services can be observed as far as it goes, from the World Mark deep to the parallel and transversal avenues 

until one can reach the desconcentration of population, ending with a big deposit of garbage and a military 

basis, as well as clandestine urban land occupation. A construction of a huge road, coming from that point 

can be observed and it is probably a way to connect the village without the need to come back to the board 

of hotels.   

Contrastive positions as it was shown above can provoke segregation, inequality as well as constant attack 

of Social Movements, in terms of solution claiming local governance, as community social capital 

vulnerability. By taking an analysis which could contemplate the village with positive interventions, besides 

the possibility of reallocation or reorganization of commerce activities which have increased without any 

order – or there is a supposed logic of cartel among them -  including a variety of services which has no 

                                                        
9https://www.google.com/search?biw=1280&bih=689&tbm=isch&sa=1&ei=8NgeXNn6D4izsQHlrbrQDw&q=description+of+m

arhipalpur+area&oq=description+of+marhipalpur+area&gs_l=img.3...34591.45093..45580...1.0..0.453.11363.3-

23j7......0....1..gws-wiz-img.......0j0i67j0i10j0i30j0i19j0i5i30i19.Y7loGmmmE4c#imgrc=mxLTgvmlDtG-5M: Date: 23.12.2018.  

10 According to an official, DPCC found several lapses in function of these hotels which were allegedly drawing water from about 

30 bore wells. They also did not have permission to use groundwater and were allegedly functioning illegally.  Read more at: 
//economictimes.indiatimes.com/articleshow/47559181.cms?from=mdr&utm_source=contentofinterest&utm_medium=text&utm

_campaign=cppst. Date: March, 12th, 2019.  



concentration of market field. It sounds that a law, sharing interests, like residential and commerce areas 

should be found and applied to the case. If not, maybe a Market should be built and proposals of relocations 

should also be offered.  

 

Fig.  3 and  Picture 7. The World Mark Area Limits.11 

4.3 Considerations about basic Human Rights Support in the area 

It has been a constant strike among the residents of the area, in terms of attendance of the interests mainly 

concerning basic needs support. It is now very common to see the trucks arriving at the end of the day and 

feeling up these containers which are managed by local people in terms of supply, by plumbs made of 

plastic, till the area where day live permanently. What is weird to observe is that this task is total physical 

response of local women, where strength is demanded, and supposed men intervention. Although the 

container delivery is performed by men, only. It must be said that drinkable water product, leaded by Jai 

Shree Industries, is located in Village Aklimpur near Badshahpur Gurgaon (H.R.), and the process of 

purification is filtration and ozonisation.  The validity of packed water is six months after it gets ready for 

distribution.  The commercial name is Alwin packed drinking water sold in bottles of one liter.12 

 

                                                        
11Sources: Id. Ib. Fig 2- Fig 3. Source: 

https://www.google.com/search?biw=1280&bih=640&tbm=isch&sa=1&ei=JNkeXL26JMWZsgGd4p2ICg&q=world+Mark+new
+dehli+complex&oq=world+Mark+new+dehli+complex&gs_l=img.3...352298.360203..360525...0.0..0.0.0.......28....1..gws-wiz-

img.MfJzpzu52L8. Date> 23.12.2018.Picture 7. Source: 

https://www.google.com/search?biw=1280&bih=640&tbm=isch&sa=1&ei=_9oeXMHTO4OmsgH60pz4DA&q=water+supply+i

n+marhipalpur&oq=water+supply+in+marhipalpur&gs_l=img.3...2973.8436..8645...0.0..0.0.0.......27....1..gws-wiz-

img.fghFfWsjv2M#imgrc=nPLQvNehqF4ysM:. Date: 23.12.2018. 
12Alwin”- Packaged Drinking Water” is a product of Alwin India. Gurgaon (Haryana). This unit is situated amidst a well known 

area in Gurgaon. The unit stands in the very close vicinity of forest reservoir sprawling land. The inception of the unit took place 

early in 2011; since then the unit is engaged in manufacturing, selling & marketing of “Alwin”. In this short span the unit has been 

able to established. The publicity announces: Today, the brand obtained an identity in national market. Ground water available 

here adds one more natural virtue to the quality of our products; the region is completely hilly & hence no farming land is 

available here. So fertilizers have never been used here and up to far stretched area. So the ground water available here has never 

come in touch with the fertilizers & hence, it still remains completely pesticides free”. Available at: 
<https://www.indiamart.com/alwin/aboutus.html> Date: 18.1.2019.  

 



Fig 1. Demonstration of Water Supply in the area.Photographed by Antonio Cunha.14.12.2018. 13       

5. THE MARCH FOR CITIZENSHIP, SUSTAINABILITY AND SOCIAL DEVELOPMENT, THROUGH 

THE PROFESSIONAL EDUCATION BIAS 

The schools are curiously divided by gender.14 There are two traditional ones in the area. One can suppose 

that gender discrimination is a no no in India. It sounds that people have to be educated in accordance with 

their sex, rather than the human condition itself. Besides everything, a system of dowry 15 is evident in the 

country nowadays.  In this sense, Monroe reports education reflexed in the social environment as:  

Sociologists consider education as a process of perpetuating and develop society; view the matter through 

the study of social structure, social activities, social needs; consider the purpose of education as the 

preparation of the individual for the successful participation in economic activities, political and social 

development of their peers. [...] from the point of view that education is the process of development of 

society ... it follows the corollary that all members of society should participate development. The expansion 

of public school systems based on the idea of universal and free education followed, as a necessary 

consequence, the acceptance of these principles (MONROE, 335 and 336).  

A milestone in the complete understanding of the mix between private interests and education as it is being 

claimed by the young lady in the picture in the next page, is the fact that education is a must for the 

development of citizenship, and mainly the responsibility of the State,16 rather than a counterpoint interest 

among youngsters, including the use of dowry It is perfectly set in the position of Sciociolli when he 

mentions that…  

The right to education synthesizes a good part of the arguments and challenges related to the conditions of 

validity and enforceability of social rights. Throughout this work, various conceptions of education are 

                                                        
13Sources: Id. Ib. Fig 2- Fig 3. Source: 

https://www.google.com/search?biw=1280&bih=640&tbm=isch&sa=1&ei=JNkeXL26JMWZsgGd4p2ICg&q=world+Mark+new

+dehli+complex&oq=world+Mark+new+dehli+complex&gs_l=img.3...352298.360203..360525...0.0..0.0.0.......28....1..gws-wiz-

img.MfJzpzu52L8. Date> 23.12.2018.Picture 7. Source: 

https://www.google.com/search?biw=1280&bih=640&tbm=isch&sa=1&ei=_9oeXMHTO4OmsgH60pz4DA&q=water+supply+i

n+marhipalpur&oq=water+supply+in+marhipalpur&gs_l=img.3...2973.8436..8645...0.0..0.0.0.......27....1..gws-wiz-

img.fghFfWsjv2M#imgrc=nPLQvNehqF4ysM:. Date: 23.12.2018. 

14Moving from Exclusion to Belonging. … Access to education is to be provided without discrimination. Article 1 of the 

Convention against Discrimination in Education, referenced in the preamble of the Convention on the Elimination of Racial 

Discrimination, considers “discrimination” to be: “any distinction, exclusion, limitation or preference which, being based on  race, 
colour, sex, language, religion, political or other opinion, national or social origin, economic condition or birth, has the purpose or 

effect of nullifying or impairing equality of treatment in education and in particular…of limiting any person or group of persons to 

education of an inferior standard. Available at :<https://www.theadvocatesforhumanrights.org/uploads/chapter_4_education.pdf> 

Date: 18.1.2019.  
15DOWRY SYSTEM.The dowry system is thought to put great financial burden on the bride's family.[7] In some cases, the dowry 

system leads to crime against women, ranging from emotional abuse and injury to even deaths.[8] The payment of dowry has long 

been prohibited under specific Indian laws including the Dowry Prohibition Act, 1961 and subsequently by Sections 304B and 

498A[9] of the Indian Penal Code. Available  at: https://en.wikipedia.org/wiki/Dowry_system_in_India. Date : 18.01.2018.  

16Between informalities.Mahipalpur Village as an Entrepreneurial Space. Source: 

<https://link.springer.com/chapter/10.1007/978-81-322-2154-8_7> Date: March 12, 2019.  



analyzed and debated, as a commercial good and as a public service, and it reaffirms that which gives it its 

right to basic education as well as its institutional organization within the framework of federalism in 

Argentina, through the study of the constitutional bases, the impact of the constitutional hierarchization of 

international human rights instruments, the historical and present legal normative development, and the 

relevant national and international jurisprudence on the subject. This work is of interest to academics and 

legal operators, as well as those from the sciences of education, pedagogy or social sciences who wish to 

deepen the way in which the political and social processes that have passed through education were 

normatively shaped, the contexts of production of said norms, and their implications in terms of recognition, 

respect and fulfillment of the right to education as a fundamental human right.17 

It is also interesting to mention the importance of the Islam in India. In terms of education, they have the 

institute of Zakah, which means that when a Muslim has enough to cover the essential needs of himself and 

his family over a year, he is in possession of Nisab. So, the excess of asset sis the contribution which has a 

religious fundament, rather than mandatory CSR (Corporate Social Responsibility)18, which supports 

Madrasa – provision for free education to millions of students). 19 

It is also very important to remember, that India holds a high standard of ICT – Information and 

Communication Technologies – which inspires integration of educational policies to provide improvements 

in terms of capacitation and integration of citizens in accordance with prosperity of social development and 

climbing down a so stratified society based on levels of dignity and nobility, maybe by social nets, and 

virtual communities spaces.  If schools cannot integrate population because of gender discrimination, maybe 

Long Distance Courses should be a better solution.  

5.1 Description of the current system and relevant innovations  

One important aspect to be investigated is the historical vocation of the village. It is remarkable to mention 

that the way to SultangarhiTumb is exactly the same of the village. So, we do have three dimensions of time 

competing in this study case. There is a historical vocation in the area in terms of tourism activities, and a 

new crossroad is being built right in the middle of the village, to connect this sector to another road system, 

without necessarily passing inside the village center.  

It has been reported that the area around Sultangarhi tomb20 (the first monumental Sultanate tomb built by 

Iltutmish in 1231 AD and a duly notified protected monument) has, besides the ruins in its immediate 

neighborhood the historic village of Mahipalpur (set up when the kasba that grew around the Tomb was 

                                                        
17Scioscioli, Sebastián. Available at 

:<https://www.eudeba.com.ar/Papel/9789502324616/La+educaci%C3%B3n+b%C3%A1sica+como+derecho+fundamental> 

Date: 1.01.2019.  
18Recommendable Reading. STEFANO PRATESI. Available at :<https://www.techeconomy.it/2014/03/25/quando-il-

crowdfunding-incontra-il-social-design-intervista-a-guido-lanci/> Date: 18.1.2018.  
19 Knowledge Steez Material – Certificate Course on Human Rights – 2018.  
20 Watch video about the area of Sultangarhi Tomb. Available at: <https://www.youtube.com/watch?v=z-_HGROahww, > Date: 

18.1.2018.  



abandoned around the 17th century, but already having since the 14th century a hunting lodge and bund and 

tank built by Feroze Shah Tughlaq) as well as several other historic water management structures yet to be 

fully documented.  

Development imperatives within the ambit of the Master Plan relate perhaps most significantly to carrying 

capacity concerns. 15 years after development of Vasant Kunj started, only about a fourth of its designed 

water demand is met through river water supply. Failure to integrate pre-existing settlements into new 

development as well as to check unauthorized development has added unintended water demand, leading to 

serious depletion of ground water. The area was duly notified as a critical area in 1998 and its water problem 

appears headed towards becoming intractable. A related imperative concerns regional dispersal, crucial for 

keeping city population within carrying capacity. The area includes part of the inviolable green belt 

proposed in the Master Plan in 1962 as a tool for ensuring dispersal by limiting sprawl. Sultangarhi Tomb 

itself sits in this green belt, as do the quarry workers’ settlements in its vicinity. Other development 

imperatives have to do with ‘backlog’ on implementation of statutory entitlements for housing, etc. for the 

old settlements in the area. Heritage imperatives within the ambit of the Master Plan fall in two categories. 

One relates to Sultangarhi Tomb and the yet to be documented historic water management structures. This 

fall in J-zone, including green belt and rigorous land use enforcement is perhaps all that is needed by way of 

an enabling framework for minimal essential protection interventions at the moment. Also necessary is to 

ensure that the zonal plan for J-zone adequately designates a building-control area around Sultangarhi Tomb 

as per the provisions of the Master Plan and that no development takes place in the vicinity till these 

building controls are in place. The other relates to Mahipalpur village and is clearly the one meriting urgent 

attention. Statutory provisions for renewal, integration, etc. notwithstanding, no heritage protection 

intervention have been forthcoming in the village in the last four decades. Implementation distortions in the 

new planned development in the vicinity have, furthermore, created additional development pressures on it. 

As a consequence, much of the built and natural heritage has been or is being lost to rebuilding activity and 

encroachments. Not only does this represent a loss of city heritage, it is also a matter of infringement of 

citizens’ entitlements. It is obvious that heritage interventions at this stage pre-require substantial de-

densification, which needs to have a priori claim on use of land in the vicinity. It is also obvious that 

detrimental impacts of surrounding development need to be checked, not exacerbated. Recent interventions 

in the area seem to have no basis in the statutory Master Plan. No heritage or development interventions 

have been forthcoming in Mahipalpur, even though residents themselves have spared no effort to solicit the 

same. Restoration work and landscaping is underway on Sultangarhi Tomb on a largish scale, even though it 

is not clear how this merits priority since neither the Master Plan nor the Zonal Plan make any proposals for 

it. Rampant unauthorised development by way of party-places-pretending-to-be- farmhouses is destroying 

historic water management structures; even though DDA is sufficiently empowered to check this. And DDA 

itself has started a massive scheme for 2000 flats in the vicinity of Sultangarhi Tomb, even though the Zonal 

Plan for J-zone, envisaged among other things to define building control area around the monument, is yet to 



be prepared. DDA has admitted in court that its scheme is illegal. More importantly, it seems to jeopardize, 

besides developmental goals of the Plan and citizens’ entitlements under it, heritage goals as well. Apart 

from implications of building close to a protected monument without necessary controls being in place, the 

scheme is likely to exacerbate pressures that Vasant Kunj has already imposed on Mahipalpur. It also sits on 

land that might have been the only one acceptable to residents for de-densification needed for renewal of the 

village. Delhi Urban Arts Commission, however, seems to have approved it, or at least its aesthetics. 

A key question posed by the circumstances currently obtaining in the area (outlined a bit more through a 

small selection of newspaper clippings below) relates to the ‘institutional framework’ for heritage and 

development interventions, specifically its failure to secure progressive (as opposed to piecemeal) heritage 

and development gains. It is noteworthy that Delhi Development Authority (custodian of the city’s 

development) and Archaeological Survey of India and Indian National Trust for Art and Cultural Heritage 

(custodians of its heritage) are working in the area in tandem. INTACH, furthermore, is working on heritage 

conservation as well as water conservation. Lately School of Planning and Architecture has also begun to 

take academic interest, institutionally as well as through individual student work, in the area. The Master 

Plan revision currently underway is also headquartered in the area and experts engaging on renewal aspects 

for it have a degree of association with it. Despite the ‘proximity’ of so many custodian institutions, it is left 

to the citizens to seek (unsuccessfully, one might add), say, implementation of heritage interventions for 

Mahipalpur or stoppage of illegal construction to the detriment of heritage imperatives in the area. 

Interventions being made by the ‘institutions’, on the other hand, are undeniably piecemeal. They may (or 

may not) be pretty or perfect pieces in their own right, but they do not necessarily fit the larger picture that is 

fast fading. The ‘disconnect’ between priorities of people and those of institutions is especially worrying 

because it is the custodian institutions that seem to be acting in an undisciplined manner. What is absolutely 

alarming is that their ‘justification’ has extended to a ‘dismissal’ of people. Thus DDA, in defense of its 

brazenly illegal scheme said in court that it would help save land from ‘encroachers’. And ‘conservationists 

and heritage lovers’ were reported to be spending sleepless nights about devotees ‘thronging’ to Sultangarhi 

Tomb (only once a week for decades), even as it was the devotees and not the heritage lovers who lost sleep 

and made sustained efforts against DDA’s massive scheme. The question really is whose heritage and 

development is it anyway. It is a rhetoric question, since the Constitution clearly answers it. It needs to be 

raised and discussed only to remind those who seem to have forgotten.21 

Possibilities to reestablish a certain balance between the old and the new are. The proposal is reinventing the 

Village and reorganizing the urban space. Some ideas could include the transformation of the traditional first 

Hotel Area in the village, which is vertical, in offices for business. The horizontal area should consider a 

plan of residential sustainable condominiums and a little bit far from the crossroad, maybe the old hotel 

sector should move to a backward local with less noise, and less populational concentration, considering the 

traffic jam which impedes people to sleep well, which discomfort is provoked by horns from 6 am up to 2 

                                                        
21SULTANGARHI AREA. Available at:  <https://architexturez.net/doc/az-cf-21769>, Date: January 12th, 2019.  



am. So, it is really stressful.   This problem has nothing related with the competition imposed by the ones 

who are located in the World Mark area. The crossroad not only divided the two areas but also prejudiced 

the exploitation of tourism in terms of accommodations. Based on these facts, professional education and 

social nets, should be a way to qualify people and connect their interests which is a very possible investment 

considering the high level of  High-tech industry in India, not only in terms of historical background tour 

exploitation and qualification for this specific labor market, but also for management and social activities 

which inspires human social capital to control and establish better conditions of social organization, where 

professional education is a potential solution.    

6. CONCLUSION 

The conceptual relation that the public school is for low-income people considered economically vulnerable 

in meeting their basic needs is erroneously linked to the vulnerability of acts of urban violence, as well as 

discrimination. As it was shown, a universe of social aspects of education, challenges local population to 

rethink the contradictory divergences concerning local behavior and perspectives of social integration.     It 

is common to see urban equipments in Delhi, protected by armed soldiers, mainly in the World Mark area. A 

strong control of itinerant baggage is observed in the entrance of the Metro station, as well as in the 

surroundings of the center. As far as one goes from the World Mark as poorer is the protection by security 

policies.  By the same time, the new is aggregated to the area, and planners have to think about the 

possibility to engage people to new circumstances of progressive intentions considering the adaptation of 

interests in order to avoid insurrection. Or else, social behavior tends to be more and more chaotic. There is 

no way to homogenize social discourses without going head-on with the country's economic problems that 

undoubtedly spread the flames of social inequality and stress the difference The social phenomenon installed 

by the lack of monitoring of labor market perspectives, professional qualification and social welfare, goes 

through transformations of endogenous and exogenous nature transcendent to the territorial limits in diverse 

contexts. Therefore, global and local social dynamics require critical reflection, since in the educational field 

actions must always be rethought. This theme is first and foremost a fundamental right and the best way to 

transform the world. As it is mentioned in the United States Declaration of Independence (1776), “...when a 

government fails to protect those rights, it is not only the right, but also the duty of the people to overthrow 

that government. In its place, the people should establish a government that is designed to protect those 

rights. This is a long  history of abuses that has led the colonists to overthrow a tyrannical government as the 

own convincement of writers in India demonstrate. A remarkable set in the Directive Principles of State 

Policy is that governments must keep in mind while formulating a policy or passing law in accordance with 

Article 37 makes it clear that their judicial non-enforceability does not weaken the duty of the State to apply 

them in making laws, since they are nevertheless fundamental in the governance of the county.   

It inspires the revision of the concepts of government (action of governs) and governance (action of the 

communities). It is absolutely common to see media intervention in the so many conflicts that are shown day 



after day, mainly on TV. The dynamic of the cities in India inspires a regressive tension of government 

measures in terms of investments and articulation of permanent dialogue between the old and the new. 

Without this alignment of positions, social tension and resistance should have an increasing potential 

probability in the context of the new millennium, which includes reduction of inequalities as a must.   

Some proposals for researchers can include the social responsibility of companies, in terms of Private 

International Law, questioning for example about the responsibility of enterprises in the complex to provide 

labor task force for the local population, by educational process. Another interrogation should be the 

clarification of actions to be developed in terms of investments in order to control the impact they have been 

causing in this area. In terms of Public International Law, considerations about the government civil 

responsibility as well as tributary incomes reversion to local improvements by strategic planning measures, 

and application of decisions, that must be analyzed providing feasibility and sustainability for the ancient 

community. Education is with no doubt an important social right that can provide better chances for 

citizenship and harmonize interests, considering adjustments of intentions and perspectives of a better 

future, by experimenting democracy as a way to overcome tyranny of governments and authoritarian 

policies.   

 

 

 

 

 

 

 

 

 

 

 

 

 



 

ADMINISTRATION OF CRIMINAL JUSTICE IN INDIA- AN ANALYSIS 

Prof.Dr.Vijesh B. Munot 

“A herd of wolves, is quieter and more at one than so many men, unless they all had one reason in them, 

or have one power over them”22 

There was no criminal law in uncivilized society. Every man was liable to be attacked on his person or 

property at any time by any one. The person attacked either succumbed or over-powered his opponent. “A 

tooth for a tooth, an eye for an eye, a life for a life” was the forerunner of criminal justice. As time 

advanced, the injured person agreed to accept compensation, instead of killing his adversary. Subsequently, 

a sliding scale of satisfying ordinary offences came into existence. Such a system gave birth to the archaic 

criminal law. For a long time, the application of these principles remained with the parties themselves, but 

gradually this function came to be performed by the State23. 

Man is essentially a gregarious being. He as a social being cannot live in isolation. For living in society in 

peaceful and enriched manner, there should be law to govern human being. However, there is no uniform 

reason in human being as everyone has his own wishes, interests, will and passions. Hence, it is necessary 

for the peaceful and orderly society to have common dominance over all the humankind. The force, which 

has to be used by common power as an instrument for the coercion of humankind, to keep them in reason of 

law is called as Administration of Justice. 

Administration of justice is one of the primary functions of civilized State, for the want of which human 

being tends to redress his wrongs by his own hand as had been done in primitive society. The common 

dominance, through different instrumentalities of law, regulates the rights, liberties and obligations of 

human beings.  

Administration of law divided in to two parts. 

1. Administration of Civil Justice 

2. Administration of Criminal Justice 

The distinction between crimes and civil wrongs is roughly that crimes are public wrongs and civil wrongs 

are private wrongs. Blackstone says: 

                                                        
Asst. Professor, AmolakchandVidhiMahavidyalaya 
22Jeremy Taylor, Works, XIII 306, Herver’s ed. cited from Salmond on Jurisprudence,  Edition By  P. G. Fitzgerald, 12th Edition 
at p. 88 
23Malimath Committee on Reforms of Criminal Justice System, Government of India, Ministry of Home Affairs, 2003, 1.1.8 pg. 10.  



“Wrongs are divisible into two sorts or species, private wrongs and public wrongs. The former are an 

infringement or privation of the private or civil rights belonging to individuals, considered as individuals, 

and is thereupon frequently termed civil injuries; the latter are a breach and violation of public rights and 

duties which affect the whole community considered as community; and are distinguished by the harsher 

appellation of crimes and misdemeanours”24 

The violation of public rights is crime, and thus deemed by law to be harmful to the society as against only 

to individual. However, the immediate and direct victim of crime seems to be individual, but its indirect and 

gradual effect is on the society. Murder injures primarily the particular victim, but its blatant disregard of 

human life is beyond a matter of mere compensation between the murderer and the victim’s family. As 

crime gradually affects the society, they shall be prosecuted by the State so that if they convicted, may be 

punished. 

It is obvious expectation from the Criminal Justice system in every democratic society to provide maximum 

sense of security to the people at large by dealing with every instance of crime and criminals and that is too 

effectively, quickly and legally. The main objective of administration of criminal justice is to reduce the 

level of criminality in society by ensuring maximum investigation and detection of crime, fair and speedy 

trial, conviction of accused person without delay and awarding appropriate punishment to the culprit to meet 

the ends of justice. 

A criminal justice system is set of legal and social institutions for enforcing the criminal law in accordance 

with a defined set of procedural rules and limitations. 

Criminal justice is the system of practices and institutions of Governments directed at upholding social 

control, deterring and mitigating crime, or sanctioning those who violate laws with criminal penalties and 

rehabilitation efforts. Those accused of crime have protections against abuse of investigatory and 

prosecution powers.1 

The criminal justice system of any county is constituted of several legal and social institutions for the 

enforcement of criminal law in country. The primary aim of the criminal justice system is maintaining law 

and order in society, prevention of crime, imposing deterrence on criminals to mitigate crime occurrence and 

inflicting punishment on the guilty persons.  However, the function of criminal justice system, in its modern 

connotation does not stop here, but the system must engage in rehabilitation of the offenders. 

The study of working of criminal justice system reveals that there are following institutions through which 

the criminal justice system of any country generally, functions- 

1. Law Enforcement Authorities (Police and others)- Investigation Agency 
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2. Prosecution, Prosecutor and Defence Lawyer- Prosecuting Agency 

3. Judiciary- Trial and Punishing Agency/Adjudication Agency 

4. Custodial Institutions (Jails/Prisons)- Punishment Executing Agency 

5. Correctional Institutions (Parole, Probation)- Reforming Agency 

In general, through these Agencies State deal with crime, criminals, criminal procedure rules, and limitation 

laid down by the Sovereign. It is old age recognized function of all civilized State that they are empowered 

to prosecute and punish the offenders. However, the notions of punishment has been undergone a radical 

change by passage of time. The purpose of the administration of criminal justice and its development thus, 

can be understood in the form of theories of punishment in following way- 

1. Deterrent Theory 

2. Preventive Theory 

3. Retributive Theory 

4. Reformative Theory 

5. Compensation Theory 

1. Deterrent Theory : 

It is evident from the past that the modes of punishment in old days were largely deterrent in nature. The 

idea behind the deterrent punishment is that of prevention of crime by infliction of exemplary sentence on 

the offender so that no one even offender again and society at large would dare to commit crime. The 

punishment, under deterrent theory, is used to teach the lesson to offenders and others. Capital punishment is 

good example of punishment under deterrent theory.  

2. Preventive Theory: 

Prevention means disabling the criminal to do further crime. The object of the deterrent theory is to put an 

end to the crime by causing fear of punishment in the mind of wrongdoer and possible wrongdoer. The 

preventive theory of punishment facilitates for prevention of crime by immobilizing the criminals such as by 

detention in prison or by inflicting capital punishment and finishing his life or suspending or cancellation of 

license etc. Human rights activists always support the preventive theory of punishment as it embodied better 

humanizing influence on criminal law as compared to deterrent theory. 



In this respect, it is relevant to place the following extract from Rule 58 of the Standard Minimum Rules for 

the Treatment of Prisoners25: 

“The purpose and justification of a sentence of imprisonment or a similar measure deprivative of liberty is 

ultimately to protect society against crime. This end can only be achieved if the period of imprisonment is 

used to ensure, so far as possible, that upon his return to society the offender is not only willing but able to 

lead a law-abiding and self-supporting life”. 

Thus, the end of punishment is to prevent the occurrence of like offences. It aims at attaining social security 

through prevention of criminals and criminal activities by disabling them. 

3. Retributive Theory: 

Retributive theory regards it perfectly legitimate that evil should be returned for evil. It is the primitive 

theory of punishment. An eye for eye, limb for limb, tooth for tooth, ear for ear etc. was prevalent in 

uncivilized society. The theory is based on the assumption of revenge or vengeance. The theory ignores the 

causes of crime and does not take efforts for the removal of causes. Retribution aims at paying the fruits to 

the wrongdoer for his guilt. Unfortunately, this theory overlooks the fact that two wrongs do not really make 

a right. 

4. Reformative Theory: 

Punishing the person under reformative theory is the modern approach to deal with crime and criminals. 

This theory considers punishment to be curative or to perform the function of medicine. Thus, this theory 

treated crime as a disease.  

The Indian Judiciary is also supporter of reformative theory of punishment. In Rajendra Prasad v. State of 

U. P.,26the Supreme Court observed that: 

“It is illegal to award capital sentence without considering the correctional possibilities inside prison. Anger, 

even judicial anger, solves no problems but creates many. Have the Courts below regarded the question of 

sentence from this angle? Not at all. The genesis of crime shows a family feud. He was not a murder (in this 

case) born but made by the passion of family quarrel. He could be saved for society with correctional 

techniques and directed into repentance like the Chambal docoits”. 

The theory believes that the offender who is in prison shall serve his sentence in such a manner that his stay 

in prison would afford him opportunity to re-educate him and to re-shape his personality.  

                                                        
25Adopted by the First United Nations Congress on the Prevention of Crime and the Treatment of  Offenders, held at Geneva in 

1955, and approved by the Economic and Social Council by its resolution 663 C (XXIV) of 31st July 1957 and 2076 (LXII) of 13th 
May 1977 
26AIR 1979 SC 916, para. 103, 104 



5. Compensation Theory: 

According to this theory, the object of punishment is not to be confined to punish the criminals and prevent 

them to do further crime, but it should also compensate the victim of crime. In our discussion, we have seen 

that this kind of punishment was prevalent in past. The theory is deal with what it is called as Victimology.  

In Bachan Singh, Ujjagar Singh and others v. State of Punjab and others,1 it was rightly observed by 

Bhagwat J. (as he was then) that there are three justifications traditionally advanced in support of 

punishment in general, namely,  

 (1) Reformation; 

 (2) Denunciation by the community or retribution and 

 (3) Deterrence 

These are the three ends of punishment, its three penological goals, with reference to which any punishment 

prescribed by law must be justified. If it cannot be justified with reference to one or the other of these three 

penological purposes, it would have to be condemned as arbitrary and irrational, for in a civilized society 

governed by the rule of law, no punishment can be inflicted on an individual unless it serves some social 

purpose. It is a condition of legality of a punishment that it should serve a rational legislative purpose or in 

other words, it should have a measurable social effect. 

If we study the underlying idea of all the basic theories of the punishment, we come to conclusion that no 

theory of punishment is complete answer in itself. Every theory is interlinked with the other and they are not 

mutually exclusive. A perfect Penal Code must be judicious combination of these various purposes of 

punishment. 

HISTORICAL RESUME: 

As already mentioned, there was no existence of criminal law in uncivilized society. The first stage in 

evolution of criminal law was personal revenge. Everyone was liable to be attacked on his person or 

property at any time by any one. This was led to personal vengeance. The person who was attacked by other 

either succumbed or over-powered his opponent. Every man was a judge in his own cause.  

In early society, the victim had himself to punish the offender through retaliatory and revengeful methods. 

Self-help, through retaliation by the individual victim, was the only method then available. The idea of 

retribution dominated the Criminal Law in its earlier stages. This was in accordance with the human nature. 

To take a simple example which is applicable to all time is that when a child falls on the ground and hurts 

himself, we are often kicked the ground before the child, so that child would console. The sentiment of 

revenge is thereby satisfied. 



 

However, as the society advanced, and time fled away, the notion was changed and injured person/victim of 

the crime in general, agreed to accept the compensation instead of taking revenge and giving retributive 

treatment to the offenders. The development was from physical to financial penalties. The offender and the 

victim introduced the redemption of revenge and submitted the judgment of guilt to negotiation. 

Later on, as the civilization develops, this notion also ceased to exist in its place and the State become more 

powerful. The gradual disappearance of the concept of the individual punitive right (vengeance) including 

restitution and of the compensation shift to State’s control over criminal law was the result of several 

factors.  

The then State i.e. King wanted to have control strong power over the people. Pollock and Maitland give 

reasons of such shift. According to them, the system of compensation as expected by the representatives of 

the victim was extremely harsh on the offenders who could not afford to pay their victims because of which 

many offenders were outlawed or placed in slavery27. The crime was regarded as public wrong and for 

which State has power to punish the offender. Now, it became the duty of the State to protect society from 

the crime criminals. 

In early periods, ancient India manifested the administration of criminal justice based on religion (Dharma). 

It distinguishes right and wrong as virtue and sin. Law in ancient India was regarded as higher than society, 

and it was held the duty of society to conform to Law. Strictly speaking, therefore, there could be no such 

thing as legislation in the early ages. In fact, if the term ‘law’ be understood in the limited sense of 

command of   sovereign   authority, there was no law at all. The Hindu legal system has laid great emphasis 

upon duty rather than on right, upon obligations to society than on privileges. Every law in ancient India was 

Dharma and had its roots and justification on principles of right conduct. The end of law was to promote the 

welfare of men.  

According to Manu, the sources of law are:  

                                                        
27Pollock, Frederick and Maitland, Fredrick William: The History of English Law p. 460 
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1. The Vedas, 

2. The Smritis,  

3. Good customs, and 

4. Self-satisfaction28 

Yajnavalkya gives Manu's four sources, but adds ten more as subsidiary sources, thus bringing the total up 

to fourteen. The secondary sources are- 

1. Deliberation,  

2. Decisions of Parishads and of persons learned in the Vedas, 

3. The Puranas, 

4. Nyaya,  

5. Mimamsa,  

6. The Dharmasastras,  

7. Temporary needs not inconsistent with one's duties,  

8. Royal edicts,  

9. Special usages of corporations, guilds, and communities of heretics, etc., and  

10. Local customs29 

Manu also incidentally refers to the primeval (primitive) laws of countries, of castes, of families, and 

of heretics and companies (of traders and the like) as rules governing human conduct30. 

Barbarous punishments such as mutilation of limbs and detracting punishments such as riding on an ass, 

sprinkling of urine and shaving of the head, etc. were also provided for criminal offences. The brutal forms 

of punishments were beheading, drowning, burning, roasting, impaling (pierce), cutting into pieces, 

trampling down by wild elephants, tearing to pieces by dogs etc. “In the case of mutilation and execution, as 

in other ancient systems of punishment, the principle of retaliation as well as symbolical punishments come 

into play. The offender or the robber shall lose that limb with which he assaults or injures anybody…. 

Moreover, the brand-marking of the drinker with the flag of a tavern (inn, pub) and of the incestuous person 

with the mark of feminine pudendum were also symbolical31. 

The punishment awarded in criminal cases corresponded to the nature of the offence. According to Manu, 

the gravity of the offence varies with the caste and creed of the criminal and so does the sentence. The 

protection given to Brahmins was paramount and they were placed above all. In case of theft, for instance, 

the Brahmins remained unpunished if he took away the property of his Sudra slave. Stealing gold from a 
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Brahmin, on the other hand, was considered to be an offence punishable by death32. Thus, the law was not 

same for all, but depended upon the status of the person concerned. 

Administration of Criminal Justice under Mohammedan Law 

The system of administration of criminal justice of the ancient days continued up to nearly twelfth century 

after Christ. After the Mohammedan rule established in India, the people were forced to the criminal 

jurisprudence of Muslims.  

It was Qutub-Uddin-Aikab in 1206 A.D. who laid the foundation of a stable Muslim administrative system 

in India which continued through Mughal rule until the grant of Diwani to the East India Company in 1765.  

The Muslim legal system had its origin in the Quran, which is said to have been revealed by god to the 

Prophet. The Quranic law had originated and developed outside India, viz., in Arabia and Egypt, the chief 

centres of Islamic thought and culture. The cruel and barbarous penal system of the ancient days continued 

during the long reign of the Mughals in India. In Muslim law, the concept of sin, crime, religion, moral and 

social obligation is blended in the concept of duty, which varied according to the relative importance of the 

subject matter. The administration of criminal justice was entrusted in the hands of Kazis. The punishments 

varied according to the nature of the crime. 

Broadly speaking, the punishment was fourfold, namely-33 

1. Kisa/Quisas- Retaliation 

2. Hadd- Fixed punishment 

3. Taziror Syasa- Discretionary or exemplary punishment 

4. Diya or Diyut- Blood Money 

However, the notions of Kazis about crime were not fixed. It differed according to the purse and power of 

the culprits. As a result, there was no uniformity in the administration of criminal justice during the Muslim 

rule in India, and it was in a most chaotic state. The Mohammedan criminal law was defective in many 

respects. It gave no weight to the testimony of unbelievers. In cases, where women were charged with 

sexual offences, their testimony was also rejected. In such cases, the law was not satisfied with less than the 

positive testimony of four men, who are eyewitnesses to the fact and of ascertained credit. It was 

undoubtedly very harsh and cruel in certain cases. Death sentence was awarded to a married man, who had 

sexual intercourse with a woman other than his wife. The result was, as was remarked by Stephen ‘a 

hopelessly confused, feeble, indeterminate system, of which no one could make anything at all’.  

Under Moghul rule, civil justice and revenue laws came under the authority known as Diwani, whereas 

military and criminal justice came under Nizamat. 
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ADMINISTRATION OF CRIMINAL JUSTICE DURING BRITISH RULE AND MODERN INDIA 

The Mohemmedan system of administration of criminal justice was in vogue when the East India Company 

spread its domain in India. In the beginning, British engrafted the Muslim system of administration and did 

not try to change the criminal law administration, which was prevailing there. However, the British have 

faced much difficulty. As a result, the Moffussil as well as the Presidency Courts gradually began to turn to 

the English law for the guidance and help. 

The Regulating Act of 1773 established a Supreme Court consisting of a Chief Justice and three puisne 

(other than Chief Justice, Junior Judge) judges established at Calcutta. In 1793, Lord Cornwallis (who came 

to Indian after Warren Hastings in Sept. 1786) passed judicial regulations, which formed the foundation of 

the existing system. He, for the first time, introduced the principles of administration according to law and 

laid down the foundation for the superstructure of the British patter of the Jurisprudence. Cornwallis started 

his reforms of the criminal law and its machinery after observing, for more than three years, the functioning 

of the existing law and the criminal judicial system. 

The Muslim law of evidence had also gone under the drastic change so as to eliminate the discretionary 

treatment which was given to the non-Muslim (Zimmis) in the matter of their evidence. The discretionary 

treatment was abolished in April 1792. 

Till now, the Muslim Criminal law was continued to be implemented, which resulted in detention of large 

number of persons in the prisons in Diwani territories as they could not able to pay Diyut i.e. blood money 

on their conviction. They were from long time in prisons and did not know the period of release. This 

indefinite period of imprisonment sufficiently made them and their families in miserable and depressed 

condition. However, this punishment is abolished in 1797 by Rugulation XIV of 1797. The Sadr 

NizamatAdalat was authorized to grant them relief by setting them free. It is further provided that all fines 

imposed on criminals were, thenceforth, to go to the Government and not to individuals. If fines could not 

be paid, definite terms of imprisonment for the convicts were fixed in lieu and only on expiry thereof the 

prisoners was to be released. The provision for recommending case by the Judge to the Governor General in 

Council to mitigation or grant of pardon, in cases of injustice for application of Muslim law, had been made 

in 1797. 

This is the first known incident in the history of criminal justice administration of modern India that the 

provisions for the prisoner in imprisonment were made so that they could get their release within definite 

time.  

In later years, the attempt was made to harmonize the criminal law so as to applicable equally to all. Perhaps 

the process of the reformation after the Cornwallis was slowed down. Regulation XVII of 1817 made 

another reformation by providing that conviction and punishment could be possible on confession, credible 

testimony or circumstantial evidence. It also laid down the maximum punishment of seven years 



imprisonment with hard labour and thirty-nine stripes for the offences of adultery and rape as against the 

punishment under huddof stoning or scourging. 

Indian administration of criminal justice evidenced the drastic changes from 1832. The application of 

criminal law from this year was made optional for the non-Muslims. The provision to that effect was 

embodied in Regulation VI of 1832. However, it did not specify which law would be applicable to them. 

It may be noted that in the first half of the 19th century the needs and exigencies of administration had asked 

for the replacement of Mohammedan Criminal Jurisprudence. Accordingly, with the passing of the Charter 

Act, 1833, the first Law Commission was setup in 1834 under a noted Benthamite-Lord Macaulay who also 

undertook the task of drafting the Penal Code for India to bring about uniformity in criminal law. The draft 

was very much influenced by the French Penal Code. It came in to force on 1862 famously known as Indian 

Penal Code, 1960. 

The first criminal procedure law in India was passed in 1861 following the passing of Indian Penal Code, 

1860 named as the Code of Criminal Procedure, 1861. The Code of Criminal Procedure, 1861 was an 

experiment as there was no model except that of France of 1808. However, the model of France mainly 

belonged to the inquisitorial system of criminal trial.  

Finally, in 1882 a new criminal procedure Code was passed which was made applicable to whole country to 

be known as Code of Criminal Procedure, 1882 (Act X of 182), which was supplanted by a new code of 

1898 which mainly formed the basis of our now existing Code of 1973 i.e. the Code of Criminal Procedure, 

1973.        

The Code of Criminal Procedure in India followed the accusatorial or adversarial system, which was 

prevalent in England while the counties like France, Germany, Italy and other Continental countries follow 

Inquisotorial System.  Both the systems either adversarial or inquisitorial were established with an aim of 

administering justice to the criminals. These systems were starts off and developed during a period when the 

concept of victim justice system i.e. victimology, crimino-victim justice system or equal justice to crimino-

doers and victim were not thought of. 

In adversary system, the judge or jury is a neutral and passive fact finder, dispassionately examining the 

evidence presented by the parties with the objectives of resolving the dispute between them. The fact finder 

must remain uninvolved in the presentation of arguments as against to the inquisitorial system, so as to 

avoid reaching a premature decision. 

The mainstay of the adversary system resides in the privilege against self-incrimination34. In the 

accusatorial/adversarial system, the accused in a crime is presumed innocent and every charge against the 

accused has to be proved by the investigating agency. The accused was also enjoyed the right to silence and 

                                                        
34Malloy v. Hogan, 378 U.S. 1, 7 (1964) 



cannot be compelled to reply. To quote the famous English saying: “It is better for 99 guilty persons to go 

free than for one innocent person to be punished”.  The aim of the Criminal Justice System is to punish the 

guilty and protect the innocent. This is also inherent in Article 20 (3) of the Indian Constitution. 

Another feature of the adversarial system is that both the parties represent their version through the 

advocates. Thus, the assistance of the counsel is the essence of the adversarial system. In India, it is also 

well recognized that right to legal aid is fundamental right under Article 21 of the Constitution. This right is 

well accepted in M. H. Hastok v. State of Maharashtra.35 

An inquisitorial system is a legal system where the court or a part of the court is actively involved in 

investigating the facts of the case, as opposed to an adversarial system where the role of the court is 

primarily that of an impartial referee between the prosecution and the defense. 

The Malimath Committee in its recommendations, after examined in particular the inquisitorial system, 

which is followed in France, Germany and other Continental countries, opined that the inquisitorial system 

is certainly efficient in the sense that the Judicial Magistrate supervises the investigation, which results in a 

high rate of conviction. However, at the same time, so as fair trial is concern, the Committee observes that, a 

fair trial and in particular, fairness to the accused, are better protected in the adversarial system.  

In recommending the system to be followed in India, the Malimath Committee took the mid way and 

suggests the blending of the two systems. The Committee opined that, some of the good features of the 

Inquisitorial system could be adopted to strengthen the Adversarial System and to make it more effective. 

Some of good features of Inquisitorial system such as the duty of the Court to search for truth, to assign pro-

active role to the judges, to give directions to the investigating officers and prosecution agencies in the 

matter of investigation and leading evidence with the object of  seeking  the  truth  and  focusing  on  justice  

to  victims.36 

Indian criminal administration justice scenario witnesses that we are blindly following the draconian 

principles, which were designed by the British in 1833-1862, with little modification in it. It resulted in to 

severe lacunas in substantive as well as procedural law. The criminal administration of justice in India 

mainly based on the following laws- 

1. The Indian Penal Code, 1860  

                                                        
35AIR 1978 SC 1548 
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2. The Code of Criminal Procedure, 1973  and  

3. The Indian Evidence Act, 1872 along with other Special Local Legislation 

 The suffering areas of the Indian criminal justice system is- old-fashioned and inefficient 

institutions and agencies, lack of well trained, skilled and policed human and technical resources, lack of 

investigations expertise, a confession oriented approach to interrogation and easy abuse of human rights, 

lack of willingness of the State to take action against the abusers of human rights, corruption embedded in 

the Government machinery at all level and major problem is inadequacy of judges and courts. There is still 

need to do more work in these fields.  

CONCLUSION: 

Administration of criminal justice remains in the hands of Government in modern concept of State. It is the 

duty of the State to give the law and get it enforced through the different agencies of the Government. The 

Police, Prison, Executive and the Judiciary are the main elements and agency for the proper administration 

of justice. However, there is no much changes in Police  

The criminal law defined the acts or omissions, which are prohibited by the State, the violation of which 

resulted in sanction at the instance of State. While the criminal procedural law prescribes the method in 

which a crime is to be investigated, the accused is to be treated and punishment is meted out. 

Various amendments are brought out changes in criminal procedure code to provide humane approach to 

criminal justice system. However, substantial provisions for victim of crime are needed to be embodied in 

legal system. There is need to have a new and simplified Code of Criminal Procedure to ensure speedy 

dispensation of Justice on the line of the reports submitted by the Law Commission and Malimath 

Committee. 

There is no significant changes have been brought about in the structure of Police Administration despite of 

the fact that there are numerous socio-eco and political developments in Post Independence period which 

brought changes in the role of police especially so far as prevention of crime is concerned. Police and Prison 

Jurisprudence witnessed transformation in India mostly after the judicial activism.  

Criminal justice systems of almost countries are suffers from one and other problems and requires the 

reformation time to time. The law is essentially deal with human behaviour and human behaviour is relative 

one. It always suffers from bias, self-interests and discrimination. Whether it may be the case of police, 

prosecution, defence lawyer, judge (and jury) and prison and correctional authorities, the performance of 

these organs could be biased and discriminated. The need is to curb the problems, to find out the reasons 

behind these problems. The research in this field necessarily affords this opportunity. 

  



 

THE MUDDLED NOTIONS ON WRONGFUL DEATH AND ABORTION 

--A CONCEPTUAL ANALYSIS 

Dr.Sunanda Bharti 

Abstract 

As soon as one hears or reads the expression abortion, medical termination of pregnancy and miscarriage, 

there arises confusion in the mind as to their differences and similarities. The same uncertainty strikes in 

case of wrongful death and abortion. The intellectual debates around these terms usually also cover pro-

choice and pro-life issues. The main aim of the research paper is to set clear the above-stated confusion and 

also try and place the legal developments in India on the issues of unborn, vis a vis the concerned parts of 

the rest of the world. 

All the above has been touched upon by the author in the light if the latest news of the Madison County 

probate judge Frank Barger, allegedly ‘recognising’ the legal rights of an aborted foetus37. Ever since the 

development, highlighted by the media, the debate around legal personality of unborn has re-captured the 

attention of the world, including India. 

The roadmap to topical coverage is through the following points: 

1) issues of bodily autonomy and integrity of the woman 

2) difference between WD (a tort) and abortion (criminal, if illegal) 

3) the jurisprudence involving ‘wrongful death’ (WD) claims 

4) the overrated case of Roe versus Wade 

5) the obvious issue of whether foetus/unborn is a legal person. 

The last two have hardly received any attention in India, leading to a jurisprudential vacuum and intellectual 

bankruptcy. Not only this, it is the widespread ignorance even amongst the legal fraternity that the latest 

Alabama case remains largely misunderstood. The author proposes to deal with each of them in decent 

details. 

Keywords: Wrongful death, abortion, Roe v Wade, right to bodily integrity, medical termination of 

pregnancy, miscarriage 
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Ever since the Madison County probate judge Frank Barger, allegedly ‘recognised’ the legal rights of an 

aborted foetus38, the debate around legal personality of unborn has re-captured the attention of the world, 

including India. 

There are three issues to this complex problem: 

1) issues of bodily autonomy and integrity of the woman 

2) difference between WD (a tort) and abortion (criminal, if illegal) 

3) the jurisprudence involving ‘wrongful death’ (WD) claims 

4) the overrated case of Roe versus Wade 

5) the obvious issue of whether foetus/unborn is a legal person. 

The last two have hardly received any attention in India, leading to a jurisprudential vacuum and intellectual 

bankruptcy. Not only this, it is the widespread ignorance even amongst the legal fraternity that the latest 

Alabama case remains largely misunderstood. Before we deal with what has recently happened in Madison 

County, we must deal with the above issues. The author proposes to understand them in the reverse order as 

different parts of this research paper. The author’s stand on each of them is reflected within each part.  

I. LEGAL PERSONALITY OF FOETUS/UNBORN 

The concept of legal personality has been puzzling and uncertain since inception. In 2001, the Harvard Law 

Review confirmed this diagnosis and concluded that ‘the law of the persons is fraught with deep ambiguity 

and significant tension; that the definitional problem of the person was likely to become more acute with 

‘technological and economic progress; and further that the subject was so ‘grossly under-theorised that it 

merited more attention.39 

As a general rule, legal personality for human beings begins at birth and extinguishes at death, with the 

consequence that pre-birth and post-death situations do not result in legal persons. However, there are grey 

areas to this general rule which remain unrecognised either for the reason of disturbing the sanctity of the 

general principle or because of sheer intellectual lethargy. 

On one end of the spectrum (of this general rule) is the foetus40, the unborn which is denied personality as 

such but anomalously granted the same, on contingent basis41, in cases of transfer of property or creation of 
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University Press, 2000). 
41 Live birth being the condition imposed. 



trust in the name of the unborn.42 For instance, in India, Section 20 of the Hindu Succession Act, 1956 

recognises the rights of a child in the womb by providing that it retains the right to inherit property of the 

intestate as if it was alive (already born) at the time of death of the intestate. Sections 13 and 20 of the 

Transfer of Property Act 1882 deal with situations in which on a transfer of property, an interest therein is 

created for the benefit of a person not in existence. As per Section 20, where on a transfer of property an 

interest therein is created for an unborn person, he acquires on his birth, a vested interest. 

DEBATE SURROUNDING PERSONHOOD OF UNBORN 

So, in case of the unborn, generally not taken to be a legal person, the jurisprudential controversy largely 

arises out of this denial, rather than the conferral, of personality. The moral notion of the unborn might 

credit it with personality without any doubts, but the legal scenario is not that unambiguous. 

Over the years, law has taken cues from both the moral and medical paradigms but has managed to fashion 

its own unique conception of the legal meaning of personhood for the unborn. As a human being, the foetus 

has a potential claim to personhood, but is a subject of controversy because of the age old legal tradition of 

considering ‘birth’ as the criterion of possessing legal capacities and of demanding legal protection. 

Inception of personhood for the foetus is not the only point of debate. The debate deepens when this claim 

comes in contention with the pregnant woman’s (PWs) right to control her body which is a component of 

her rights as a person. 

The author aims to point out two basic problems concerning the notion of foetal rights across the globe:  

1. Contingency of Birth 

Since times immemorial, Indian, English and American laws have recognised the right of an unborn to 

inherit property, but its accrual is made contingent on live birth. If the foetus does not take its place amongst 

the living, the limited personality attributed to it disappears ab initio. In short, if the child perishes in the 

womb, the inheritance will revert to someone else. 

One of the most famous (read popularised) right of the foetus involves the right not to be wrongfully injured 

before birth, which has been recognised in tort law of India, UK and the USA. In the present legal situation, 

if the child is born alive, it is permitted to maintain an action for the consequences of pre-natal injury, and if 

he dies of such injuries after birth an action will lie for his wrongful death. To elaborate, the law of pre-natal 

torts, which is full of anomalies for the foetus, may be categorised as--A. Situation where the unborn is 

injured enventresa mere (while in the mother’s womb), is born nonetheless, and then brings a suit for his 

injuries through a guardian. Presently the UK and every jurisdiction in the US allow recovery on these facts. 

B. Situation where the child is born, but subsequently dies from the effects of the pre-natal injury. This is 
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the classic WD situation. C. Situation where the child is stillborn as a result of defendant’s tortuous act, that 

is, the death occurs before birth. It is this third scenario that poses problems, although now many 

jurisdictions allow recovery. 

And from here springs many a debate. What creates a paradox is this--the legal right of the unborn as 

explained above, is conditional on ‘live birth’.43 How can they be projected as rights of the unborn if they 

are conditioned on birth? If they have been designed not to vest until the child is born, then they cannot be 

rights of the unborn child. 

Alternatively, if these rights do vest before birth, why is it that the unborn child has no power to sue for a 

remedy until after birth? When the convention was framed, the status of medical technology might have 

been different, but presently there is no such technological handicap, and so there is no reason why the cause 

of action cannot accrue to the foetus, right on the occurrence of injury causing damages, like in case of any 

adult. It goes in favour of the basic principle of tort law as well.44 

Regarding the Born Alive Rule (BA Rule), the author insists that there is nothing everlastingly sacrosanct 

about any Rule and the same is true for the BA Rule as well. As Carl Wellman argues,  

[T]here is no logical or legal impossibility in abandoning the rule. The law could, if legislatures or courts so 

choose confer unconditional rights upon the unborn child... To be sure, this would require giving the foetus 

the legal power to institute legal proceedings before birth. Similarly, the law could enable parents or other 

guardians to take legal action in the name of the unborn child.45 

Apart from the fear that the legal system might not be able to cope with the consequences of disturbing an 

age old tradition, the reasons why the courts have refused to recognise any right of the foetus while in 

uteroare (1) that it would enable the parent or some other guardian to take legal action before the child is 

born and even when it perishes before birth. Any such suit would require an unequivocal evidentiary proof 

that the act of the defendant was the proximate cause of the injury to the foetus; and (2) it would also require 

an assessment, by the court, of damages that are commensurate with the injury suffered by the foetus. 

In earlier times when technology provided limited support, both these matters became manageable only after 

childbirth. However, the present medical technology enables one to determine almost with precision, the 

time of the injury, the reason behind the same and also the possibility of correction through in utero therapy 

or surgery.46 Hence it is no longer impossible to compensate the foetus while in utero. 

2. PW v Unborn  
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The second reason why foetus has not been accorded with personhood is that the aspect of duty of care may 

give rise to wrongful life claims against the host PW, which is viewed as a serious moral and legal conflict. 

If foetal rights have to have any significant meaning in the real sense, then, as many jurists argue, the PW 

should owe a duty of care to her unborn child. The author is in full support of the argument and insists that if 

a PW ingests toxic substances such as heroin other narcotics (as an example), it should be viewed as a 

violation of the foetal right to wholesome life and a serious breach of duty on her part. It is high time that the 

courts should recognise, and overwhelmingly so, the tort of maternal malpractice (analogous to the existing 

tort of medical malpractice). 

For instance, if in a given case, despite the due care being displayed by the attending doctor in transmitting 

the necessary warnings, the PW makes a conscious choice to proceed with a pregnancy, with full knowledge 

that a seriously impaired infant would be born, that conscious choice should be taken as sufficient to 

exonerate the doctor and inculpate the PW for the WL of the child so born. It is the PW (both parents in case 

of a joint decision to retain the pregnancy) who is responsible for the pain, suffering and misery wrought 

upon the child; hence it is only logical for law to inculpate her/them for the tortuous act. 

Thus, we can see that the concept of foetal rights is much more complex than one might imagine. 

II. The Legendary Case of Roe 

Any substantial discussion on foetal personhood has to begin with the American case of Roe v Wade.47 In 

the case, one Jane Roe, unmarried and pregnant, wanted an abortion. Because her life was not threatened by 

continuing pregnancy, she could not get an abortion legally in her home state of Texas. Moreover, she could 

not afford to travel to another jurisdiction for a legal abortion.48 She therefore sued on behalf of herself and 

all similarly situated women. Roe contended that she had a constitutionally guaranteed right of privacy that 

included the right to terminate her pregnancy. In defence of its statutes, Texas contended that it could protect 

foetal life constitutionally from the time of conception, and that Roe therefore had no right to an abortion. In 

a decision that has come to be celebrated as landmark, a three-judge district court panel held that the Texas 
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 In 1992, a controversy arose whether denial of abortion in Ireland should be absolute and whether abortion should not be 

made available if the PW goes suicidal in an attempt to terminate a rape induced pregnancy. The case which became famous as 
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criminal abortion statutes were void. 

The Problem with Roe: In Roe v Wade, the Supreme Court of the US denied any personality to the foetus 

stating that if the foetus was designated as a person with a corresponding right to life, abortion would 

necessarily be first degree murder and illegal. However, towards the end, the Court’s ruling, perhaps morally 

burdened, confused the issues instead of resolving them. Paradoxically, the Court also found that the state 

had a legitimate interest in protecting the ‘potential’ life of the unborn and that this interest grew as the 

woman approached full term. Then the notion of ‘viability’ was introduced which was to complicate things 

in the years to come. Briefly put, viability marks that stage of foetal gestation whereupon the unborn 

acquires the capacity to live independently (sometimes with artificial medical support) outside the mother’s 

womb. The court decided that once the ‘compelling’ point of viability was reached, the state’s interest in 

protecting potential life could even override the woman’s right of bodily integrity. Why a need was felt to 

choose a specific point in foetal development as compelling was not explained. Nonetheless, its use by the 

later judgements is almost viral. 

It seems that a morally upset jury was compelled to accept limited personality in favour of the unborn after it 

had reached viability, for after all, a third trimester foetus is extremely similar to a newborn in terms of its 

physical attributes. But then, it cannot be denied that a foetus is growing and developing from the moment 

of conception until birth. How is it possible that the foetus be a nonperson at the beginning of its time in the 

womb and ‘person’ post viability? What miraculous change is brought about by viability that, once the 

foetus reaches that stage, it merits state protection and the PW loses her right of bodily integrity? The 

American Supreme Court’s decision in Roe did not resolve the issue because it did not completely decide 

the status of the foetus. 

The argument of the author is that states interest in potential human life should be extant throughout 

pregnancy. Potential life is no less potential in the first weeks of pregnancy than it is at viability or 

afterward. At any stage in pregnancy, there is the potential for human life. Hence, to choose viability as the 

special point at which the state interest in potential life becomes compelling is no less arbitrary than 

choosing any point before viability or any point afterward. 

Coming back to Roe, it is needless to mention that the decision outraged those who supported the concept 

that life begins at conception and who felt that personhood should be granted to the foetus immediately upon 

conception. The decision was equally offensive to those who argued in favour of the woman’s rights over 

her body. Hence, by giving to the world a twisted verdict that foetus was not a person, but a ‘potential life’ 

in which the state developed a legitimate interest once viability was reached, the Court, in Roe v Wade 

succumbed to moral sentiments and set a precedent that remains a pitfall for advocates of foetal personality 



even today.49 

The only point perhaps that the case did manage to resolve is that unborn was not recognised in the law as 

‘person’ in the whole sense but just because foetuses were not ‘persons in the whole sense’ did not mean 

that their existence could be ended through abortion. In Roe, the US Supreme Court needed to come to a 

decision as to when the state could intervene in the PW’s decision to abort in order to protect the foetus. The 

Court chose viability and since then, viability has come to be recognised as a critical stage in gestation. The 

author has argued elsewhere in the article that in light of the advancement in medical technology, viability 

should not be treated as a milestone that is set in stone—a pre-viable foetus is no less a potential human 

being.50 

BEFORE ROE VERSUS WADE; AND WHY ROE IS OVERRATED 

It is necessary to emphasise that Roe was more a case concerning abortion rights, than personhood for the 

unborn. And it was definitely not a case involving wrongful death (WD). Infact, cases prior to Roe were 

indicative of a healthier debate focusing on personhood. In 1973 however, the debate got monopolised 

around abortion. It is notable that cases concerning the status of the foetus from the late 1800s to the 1960s 

did not concern abortion. Instead, they dealt with rich and relevant issues, such as third party injury and 

wrongful death of the foetus, medical malpractice suits where the foetus was injured or died, the PW’s 

negligence, and the right to claim monetary benefits as a dependent. These early cases initiated discussions 

of legal foetal personhood. It would not be an exaggeration to maintain that today when foetal rights 

jurisprudence is again grappling with such topics, they are just a revival of the bygone era. 

Since we are on the impact of Roe, it must be mentioned that though traditionally Common Law has been 

parsimonious in awarding rights to the unborn, there were courts which were radical enough to grudgingly 

or wholeheartedly bestow such awards as early as the year 1933.51 In 1940’s, cases concerning foetal 

personhood like the 1946 case of Bonbrest v Kotz52recognised foetal personality for pre-natal injuries. By 

1949, the American case of Verkennes v Corniea53 tried to create a further dent by being recognised as a 

wrongful death case, despite the foetus being stillborn. Prior to this, in cases of injury to the foetus, the 

courts allowed compensation only when the child was subsequently born alive. Most wrongful death laws 

also required a ‘person’ who had died upon being born alive in the first place.54 The status of the foetus in 
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WD statutes. 



this respect was amusing—because it was yet to be born, it could not die! 

As for the cases falling under Criminal Law, the thumb rule was that punishment for pre-natal injuries 

resulting in death of the unborn were possible, if the injuries were inflicted post viability (initially 

quickening) and there was live birth. 

After Roe however, the courts doggedly started insisting on viability plus born alive as the necessary and 

indispensable equation for recognising any pre-natal compensable injury or WD claim. The criterion of 

‘viability’ which essentially was invented as a benchmark for allowing or disallowing abortion by the US-

SC in Roe, bled into other foetal issues. Here lies the reason for blaming Roe. For instance, in 1976, in The 

People v Smith55, the California Court of Appeals denied a wrongful death charge because the foetus was 

only thirteen weeks of gestation.56 The Court of Appeal held that a non-viable foetus under 24 weeks did not 

qualify for a murder charge even though the California legislature had amended the criminal statutes in the 

1970’s after Keeler v Superior Court of Amador County57, to include foetuses. 

There was no logical need to club ‘viability’ with WD claims, but it was done nonetheless. The Court in 

Roe might not have meant to treat abortion and WD/injury cases in the same vein, but the later 

judgements somehow clubbed the two categories. One can only imagine the force of the precedent set by 

Roe citing which, the court found that until the capacity for independent life was attained, there was only a 

potential human life. Judge Fleming maintained,  

[T]he underlying rationale of Wade, therefore, is that until viability is reached, human life in the legal sense 

has not come into existence. Implicit in Wade is the conclusion that as a matter of constitutional law the 

destruction of a nonviable foetus is not a taking of human life. It follows that such destruction cannot 

constitute murder or other form of homicide, whether committed by a PW, a father (as here), or a third 

person.58Roe focused on viable foetuses and post birth period; being born alive being a mandatory 

requirement for claiming rights. This historical reliance on birth and viability, as the point at which legal 

protection vested in the developing human, has perhaps been the greatest hindrance in the foetus acquiring 

no personhood till date. 

PRE-VIABILITY UNPROTECTED STATUS OF THE UNBORN 

The general global lethargy of courts being evasive in decisions and the legislature being slow in coming up 

with a law governing foetal abuse and crimes (without the limitations of viability or live birth) has led to a 

complete isolation of the foetus in utero—it is left in a vacuum in which it exists as something undefined--

waiting to be viable or to be ultimately born when it will, miraculously, become something, if it is fortunate 

                                                        
55 59 Cal App 3d 751. 
56 In this brutal case of spousal abuse, the husband said that he did not want the foetus to live and then kicked his pregnant 

wife in the stomach and back while repeating ‘bleed, baby, bleed’. 
57 Keeler v Superior Court 2 Cal 3d 619. 
58 59 Cal App 3d 757. 



enough to reach these stages. 

Unborn in-utero entities are thus in a uniquely unprotected position. While most other living beings, from 

rabid animals to serial murderers, traitors are protected from unreasonable or arbitrary death; because 

unborn children do not have lives recognizable in a court of law, they are not granted protection till they 

achieve a certain developmental stage. 

Roe introduced the concept of viability which, over the years, did not keep it confined to only abortion cases 

and spilled into wrongful injury and death. Consequently, no substantial jurisprudence allowing personhood 

to the foetus could develop in cases concerning foetal injury and wrongful death in the pre-viability stage. 

III. Rise of Wrongful Death (WD) Cases 

The era of denial of liability for any pre-natal injury was, in a way, less of a burden on intellectual, legal and 

judicial intelligentsia because there was no need to distinguish between cases where pre-natal injury resulted 

in death of the foetus from the cases where it simply caused an injury to it-remedy was denied to both 

uniformly. 

Survived Foetuses versus Dead—Rational behind Denial of Relief for WD: In case of foetuses injured 

pre-natally who survived birth, denying relief comprised the hardship of requiring the newborn to go 

through life, as it was so aptly put, bearing the seal of another’s fault.59 There was no such moral 

complication in a wrongful death situation.60 Moreover, the infant was not a ‘breadwinner’ which made it all 

the more easy for the courts to deny relief. 

Reasons for Finally Allowing Cause of Action in WD cases: According to Robertson,  

[O]nce the courts recognised the foetus as a living entity with a separate biological existence, it was clearly 

tempting to carry the proposition to its logical extreme-to endow this living being with all the attributes of 

personhood and to extend to it all the legal protections that attach to that concept. Thus, when the death of 

that separate biological existence occurred through the wrongful act of another, logic dictated that such a 

wrong required a remedy.61 

In addition to this, following reasons may be culled out for the evident shift in stance by courts:  

(1) It was considered as incongruous to allow a cause of action to a live infant for pre-natal injuries but to 

deny it to one whose injury was so severe that it died from it. The requirement of live birth was also 

removed from WD claims because it indirectly permitted the tortfeasor to inflict the greatest injury to avoid 

                                                        
59 See, Montreal Tramways v Leveille [1933] 4 DLR 337, 344. 
60 ‘The policy considerations which call for a right of action when a child survives do not necessarily apply in the absence 

of survivorship’: West v McCoy 233 SC 369, 375 (1958) (emphasis added). 
61 Horace B Robertson Jr, ‘Toward Rational Boundaries of Tort Liability for Injury to the Unborn: Pre-natal Injuries, 

Preconception Injuries and Wrongful Life’ (Jan 1979) 1978(6) Duke Law Journal 1427. 



liability.62 

(2) Wrongful death is mostly governed by statutes and is punitive in nature, and it was felt that there was 

just as much reason to punish a wrongdoer where the unborn infant died before birth as here it survived to 

live birth. 

(3) Not to allow recovery, it was felt, would amount to permitting a wrong for which there was no remedy.  

(4) Since the foetus was recognised as a life separate from its mother, it was felt that certain elements of 

damage could only be compensated in an action by the unborn.63 

With recognition of liability, however, live birth resurfaced as an incident of utmost importance for WD 

cases. In many jurisdictions till date, a pre-natal injury that results in stillbirth is not considered as a case fit 

for WD claim.64 

At this juncture, it would be interesting to emphasize again the following instances that present a WD claim:  

1. Situation where the unborn is injured enventresa mere, is born-remains alive, and then brings suit for his 

injuries through a guardian. Presently the UK and every jurisdiction in the US allow recovery on these 

facts.65 

2. Situation where the child is born but subsequently dies from the effects of the pre-natal injury. This is the 

classic WD situation. 

3. Situation where the child is stillborn as a result of defendant’s tortuous act, that is, the death occurs before 

birth. This third situation is that non-classic, atypical WD scenario that posed problems, although many 

jurisdictions allowed recovery.66 

As would be clear, the Alabama case is not covered by 2 or 3 above. It is a case more akin to the abortion case of Roe where the teenage minor mother decided 

to terminate the unwanted pregnancy.  

                                                        
62 As stated by the Supreme Court of Wisconsin: ‘Denying a right of action for negligence [sic] acts which produce a 

stillbirth leads to some very incongruous results. For example, a doctor or a midwife whose negligent acts in delivering a baby 

produced the baby’s death would be legally immune from a lawsuit. However, if they badly injured the child they would be 

exposed to liability. Such a legal rule would produce the absurd result that an unborn child who was badly injured by the tortious 
acts of another, but who was born alive, could recover while an unborn, who was more severely injured and died as the result of 

the tortious acts of another, could recover nothing.’: Kwaterski v State Farm Mutual Automobile Insurance Co 34 Wis 2d 14, 20, 

148 NW 2d 107, 110 (1967). 
63 In WD cases, on several occasions, there arose a question whether the mother had suffered personal injury on account of 

the death of the foetus. And in order to avoid liability, it was argued that since the mother was distinct from the foetus, she was 

not capable of claiming compensation for any personal injury-as none happened. The author maintains that convenience of law 

played a role in denying rightful compensation, meaning that when it was demanded on account of foetal death by the mother as a 

personal injury, the foetus was declared to be a separate entity and when compensation was demanded for pre-natal injuries by the 

newborn, it was declared to be an inseparable part of the mother! 
64 For a successful claim, traditionally speaking, the foetus should take birth and then die later as a result of pre-natal 

injuries. 
65 Irrespective of whether injury occurred before or after viability, so long as the child’s condition can be traced to the 
concerned injury. 

66 For instance, the State of Michigan does allow recovery as in case of O’ Neill v Morse stated above. 



IV. Difference between the Civil Wrong of WD and Criminal act of ‘Miscarriage’/Abortion 

Now, abortion is a generic expression used in popular parlance in relation to loss of pregnancy in the early 

stages. The expression chosen by medical sciences is miscarriage. Often they are used synonymously.  

Abortion or miscarriage is very different from WD. The latter is remedial in nature, the purpose of which is 

to vindicate the life destroyed and also to compensate the survivors for their loss. Also, procuring or 

inducing miscarriage that is not lawful, is a criminal offence. Contrary to this, a WD is a civil wrong, a Tort. 

The remedy of a WD claim is available where an unborn child is killed as a result of another party’s 

negligence, malpractice, unsafe product and so on. WD may occur in two ways: (1) the foetus dies because 

the mother is killed (this may in-fact give rise to both a crime and a tort, if the killing of mother is 

intentional), or (2) the mother survives/is unharmed but the foetus sustains injuries which lead to its death 

either in-utero or post birth. 

In these situations, ideally, there arises a distinct claim for the wrongful death of the foetus (which can be 

maintained by the kith and kin of the deceased foetus who would have benefitted from his life) which is 

separate from any claim involving injuries to or the death of the mother.67 The courts have avoided any 

encouragement of these claims primarily because of two reasons: foetus not being a legal person (in 

jurisdictions such as India); and because there is no way to deal with the flood of cases which would be sure 

to follow.68 

ARGUMENT FOR MAINTAINING WD ACTION IN INDIA 

In India, though the Law of Tort is not that strong, there have been cases in the recent past that would come 

under the head of WD. The substance of all those cases hint that the foetus is regarded as a person in India 

per the unwritten Law of Torts and can claim compensation as a separate individual if other fundamentals of 

tort law, for instance causation, can be established (though it has not been enunciated in so many words). 

Also, viability of the foetus seems to be an essential requirement for recovery, if cases are to be taken as 

indicative of any trend. Viability, barring a few cases, it seems, remains a sine-qua-non for both WD and 

simple pre-natal injury cases. 

NEED FOR WD LEGISLATION 

There is not only dearth of any wrongful death laws but also an absence of any legislative will to fill the 

vacuum. It is suggested that India should have a specific ‘Unborn Wrongful Death Act’ to permit wrongful 

death claims for the death of an unborn child at any stage of development or gestation and even for in-utero 

wrongful deaths.69 This would place India not only at par with the most advanced countries of the world, but 
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68 Innumerable pregnancies end in a miscarriage which is indicative of potential tort claims. 
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also introduce a change in one of the basic tenets of Tort law--survival of cause of action post the victim’s 

death. The tortfeasor (wrongdoer) would not be able to escape liability merely because he inflicted injuries 

so severe that they resulted in the death of his victim in utero. It would also mark as a watershed 

development for it would mean acknowledgement of foetus as a legal person. 

While in India, we have had 8-9 cases that may touch upon the issue of WD tangentially; in the USA, we do 

have a plethora of cases. There is however no uniformity amongst states on the treatment of WD claims. In 

1949, Minnesota became the first state to permit a civil cause of action for the death of an unborn child. As 

of 2013, 40 states recognised such a claim. Of these, 27 states allowed a wrongful death suit only if the child 

was viable at the time of his or her death, while remaining 13 states allow suits for a pre-viable child. 

Conversely, 10 states still require a live birth, barring a cause of action for the death of the unborn child, 

unless the child is born alive and dies thereafter.70 

In the Alabama case 2019, the pregnant teenager sought an abortion and she chose a certain 

reproductive health centre as a medium to achieve that. The health centre gave her an abortion pill which 

ended her 6 week pregnancy. There was no third-party injury to the foetus, as traditionally understood in 

WD cases. This being the story, the father of the unborn foetus suing the women’s reproductive health 

centre and the manufacturer of the pill, on behalf of the unborn alleging WD does not make sense as per 

available WD jurisprudence. Hence, it has been incorrectly dubbed as a WD case. It is not a tort law 

matter. Moreover, if Alabama law allows the teenage girl to terminate her pregnancy in the concerned 

gestational period, then the act is not a crime as well. It is simply a lawful induced abortion of an 

unwanted foetus. 

V. Issues of Bodily Autonomy and Integrity of Woman 

Having elaborated upon the foetal status, a related and important aspect that should have been a focus of the 

Alabama Controversy is that of pregnant woman (PW)--foetal conflict, especially in the face of abortion 

being available (either freely or on demand or in a regulated fashion). Historically, a foetus has not been 

recognised as a legal entity separate from the PW. The laws and judgements, both, have maintained 

woman’s right to health and life as a clear priority outweighing the state’s interest in potential life. However, 

there has been a reversal in trend whereby the issue of separate personality for the unborn has raised its 

head. This development has created serious conflicts not only regarding health care decision making, if the 

needs of the foetus and PW diverge, but also in regard to rights of mother versus the foetus: the foremost 

being right to life of the foetus in the light of abortions being legal. 

PROBABILITY OF CO-EXISTENCE OF ABORTION AND FOETAL RIGHTS? 

One obvious difficulty that surfaces, if one argues in favour of recognising full legal personality to the 
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unborn, is that since both the mother and the foetus are persons, both have almost the same set of 

fundamental rights, particularly the right to life. If both have the right to life, where does abortion fit? 

Pregnancy can be terminated medically only if the requirements of the Medical termination of Pregnancy 

Act, 1971 are fulfilled. It is an established fact that India is a pro-life and not a pro-choice country per legal 

policy, so abortion is not a right, as in the US and the UK.71 Indian law however provides for specific 

situations where the foetus/pregnancy can be terminated provided certain conditions are met and not as a 

response to the right of self determination or right of bodily integrity. One of the reasons behind such severe 

regulation of abortion in the country is the obsessive Shastric slavery of preference for the male child and 

the consequent malaise of female foeticide or sex selective abortions performed illegally. It is prudent and 

wise to continue with such regulation and not slavishly ape the west in terms of abortion rights if India is to 

fight and tackle the menace.72 If abortion on demand is made available in India, as a right, it would pave a 

way towards the damaging trend of forcible but completely legal abortions of female foetuses. This is not to 

state that everything is alright with the present provisions of MTPA, 1971.  

One ground that clearly needs to be added to the ones already mentioned in the MTPA, 1971 under which 

pregnancy could be medically terminated, should be the extreme detachment of the mother from the unborn 

with the result that she does not want to carry on with the pregnancy. This of-course is case sensitive and 

slippery, and hence whether a matter falls within its purview would demand thorough investigation and 

assessment of crucial facts. Demanding and expecting such investigation should not be considered as 

fanciful and exaggerated because taking of ‘life’ is involved. 

It is not hypocritical to advocate for foetal rights and personhood from the time of conception on one hand 

and supporting abortion on the other specifically in such cases because if the mother herself, being the host, 

is unwilling to carry on with the pregnancy, there is absolutely no reason why the State should thrust it upon 

her to carry it till full term (unless, her own life/health is at stake). It is here that foetal right to life should be 

treated on a lower footing than life of the expecting mother. If the child is unwanted, the emotional bond that 

is expected to exist between the foetus and the woman is absent. For all practical purposes, the PW does not 

see herself as a mother of that entity or the latter to be a part of her life. Though foetus should have a right to 

life, it must be life with dignity, a meaningful, wholesome life which would not be possible if the mother 

herself has not been able to form any emotional bonding with the foetus/would-be child. Here it is suggested 

that all reasonable attempts must be made to provide therapy and consultation to the PW to persuade her to 

keep the baby.  

ABORTION, YET FOETAL PERSONHOOD: MIDDLE PATH 

                                                        
71 Generally speaking, in the US and the UK, since one has a ‘right’ to abort, PW can do so, so long as her own life is not at 

risk. In advanced stages of pregnancy, because of increased risk to the host and also because of attainment of viability by the 

foetus, abortion is not advised by Doctors. Thus regulation comes in only at the later stage and this is how their laws have also 

developed. 
72 It must be added however that once that stage of evolutionary development is reached where female foetuses are not 

discriminated against, we may have a law as progressive as the USA. 



Legal scholar Ronald Dworkin maintained that opposers of abortion do so because of moral complications 

within their conscience. They believe that life in itself has an intrinsic or sacred value. Thus, just like a 

priceless work of art should not be destroyed whimsically, abortion should not be used with caprice. 

Dworkin asserted that people who believe in the intrinsic value of human life at all stages must not impose 

their views on all of society. With this argument he maintained that abortion, at least until the age of 

development where the foetus gained the mental capacity to feel pain, must remain legal.73 

This argument of Dworkin can be countered by the one given by ethicist Rosalind Hursthouse who 

maintains that biological or psychological milestones are not critical factors in adjudicating the morality of 

abortion. She writes,  

[T]o think of abortion as nothing but the killing of something that does not matter, or as nothing but the 

exercise of some right or rights one has, or as the incidental means to some desirable state of affairs, is to do 

something callous and light-minded, the sort of thing that no virtuous and wise person would do. It is to 

have the wrong attitude not only to foetuses, but more generally to human life and death, parenthood and 

family relationships.74 

The author maintains that a middle path can be achieved if one does not operate on extremes. For instance, 

abortion should be discouraged from being used as a medium of birth control. Other means of birth control 

should be promoted. 

MOTHERS RESPONSIBILITY TO CARRY THE PREGNANCY THROUGH 

It is conceded that it is the mother who is at the receiving end of most of the pregnancy related stress. But 

that does not mean that one should abort as a matter of routine and social convenience. 

Women in India till date do not have full control over their bodies. They are subjected to rape, marital rape, 

incest, forced to conceive to beget a son and forced to abort to lose the female foetus. In addition to this, 

widespread illiteracy, ignorance and social taboos prevent them from seeking methods to control 

procreation. The factors are endless. Hence, in the Indian scenario, it would be unreasonable to place the 

responsibility of conception only on the PW. It is also because of this that one has to suggest more liberal 

grounds of abortion, as above (psychological detachment of the PW with the would be child), in addition to 

the current MTPA, 1971.  

About responsibility of a PW towards the foetus, the following can be maintained at the most: If a woman 

makes a conscious and voluntary decision of engaging in an act, the biological consequence of which is 

pregnancy, she should be deemed to have made a choice and must therefore take responsibility for it. If now 

she demands an abortion, it should not be viewed as her right of ‘self determination’ or choice; rather it 
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amounts to her ruse to evade responsibility once she has chosen. 

The author is aware that this might be viewed as a hardliner stance and it might not find favour with the 

feminists. Also the aspect of responsibility sharing by the putative father would also come into picture, but 

the author maintains that settlement of such issues is ancillary and does not or should not divert ones 

attention to the core aspect that needs to be acknowledged-that the woman is responsible for the pregnancy 

and the life that it creates.It needs to be mentioned that in rape situations, or minors pregnancy-where the 

actors involved cannot be expected to appreciate the consequences of the act etc, it cannot be maintained 

that the PW has assumed any responsibility, and so her right to demand an abortion originates.75 

In countries like the US (and wherever abortion is available on demand), although a PW does not have an 

obligation to allow a foetus to remain in her body and thus has a right to abort a foetus, the author suggests 

that once that woman forgoes the option of abortion, she assumes obligations and duties to the foetus that 

should translate into limiting her freedom and autonomy. Legal scholar John Robertson, who specialises in 

bioethical issues, argues,  

[T]he mother has, if she conceives and chooses not to abort, a legal and moral duty to bring the child into the 

world as healthy as is reasonably possible. She has a duty to avoid actions or omissions that will damage the 

foetus and child, just as she has a duty to protect the child’s welfare once it is born until she transfers this 

duty to another. In terms of foetal rights, a foetus has no right to be conceived or, once conceived, to be 

carried to viability. But once the mother decides not to terminate the pregnancy, the viable foetus acquires 

rights to have the mother conduct her life in ways that will not injure it.76 

Conclusion: The author concludes briefly by stating that WD claims and abortion issues are distinct 

situations involving foetal rights debate. The two should not be confused. 
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INDECENT REPRESENTATION OF WOMEN- A PERSPECTIVE 

Ms. Priyanka Ghai 

 Women constitute almost half of the total population of India. In Indian culture, women occupy a critical 

position and esteemed place. In the past, the Vedas glorified women as a ‘Devi’ or Goddess. But this 

glorification was quite unreal as for at the same time, women were totally found suppressed and conquered 

in a patriarchal society. Presently, The treatment of women as a mere sex object in the advertisements is in 

contrast with the Indian culture. An advertisement is a form of communication. It seeks out to communicate 

information to the buyer about merchandise. It can take any form in any medium. The advertisement is the 

most dominant and prevailing medium in the commercial society. 

WOMEN AND ADVERTISEMENTS: 

Women play a very important role in respect to Advertisements. They are the viewers, endorsers, and 

victims also. As viewers of advertisements, Indian women are comparatively easily influenced. As 

endorsers, the models are promoting merchandise which is usually done by a woman. As victims that 

woman model in most cases are exploited.  

Women in many societies make the majority of expenditure decisions; consequently, they are chief target of 

these advertisers. The advertisements have many positive impacts also. Mainly the advertisements which 

educate women and bring awareness about issues not known to them such as the use of contraceptives to 

have safe sex, use of sanitary napkins, the importance of safe sanitation etc. With this, these advertisements 

get opportunities in career to women as models, designers etc. But on the other hand, most advertisements 

make women victims of cheap marketing practices. The representation of woman in obscene or indecent 

ways for whatever commercial ends is the worst thing done. 

The Legislature has provided with various laws to curb these practices. Section 292 of Indian Penal Code 

(IPC) provides: 

“a book, pamphlet, paper, writing, drawing, painting, representation, figure or any other object, shall 

be deemed to be obsceneif it is lascivious or appeals to the prurient interest or if its effect, or (where 

it comprises two or more distinct items) the effect of any one of its items, is, if taken as a whole, 

such as to tend to deprave and corrupt person, who are likely, having regard to all relevant 

circumstances, to read, see or hear the matter contained or embodied in it.” 
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The dictionary meaning of word obscenity is the quality of being obscene which means offensive to 

modesty or decency; lewd, filthy and repulsive77. The test of obscenity was established by the Supreme 

Court in Ranjit D. Udeshi v. State of Maharashtra78. In this caseD.H. Lawrence’s Lady Chatterley’s 

Lover book was banned. Certain booksellers who were found with copies of the book were prosecuted under 

S. 292, IPC that, inter alia, criminalises the sale and possession of obscene books. The petitioners made two 

arguments in court:  

(I) S. 292 was unconstitutional since it violated Article 19(1)(a); and 

(II) in any event, Lady Chatterley’s Lover was not an obscene book within the meaning of the 

provision. 

In the judgement, in paragraph 8, Hidayatullah J., speaking for the Court, observed: 

“No doubt this article guarantees complete freedom of speech and expression but it also makes an 

exception in favour of existing laws which impose restrictions on the exercise of the right in the 

interests of public decency or morality… the word, as the dictionaries tell us, denotes the quality of 

being obscene which means offensive to modesty or decency; lewd, filthy and repulsive. It cannot be 

denied that it is an important interest of society to suppress obscenity.”  

    In the next paragraph, he went on to note: 

“Speaking in terms of the Constitution it can hardly be claimed that obscenity which is offensive to 

modesty or decency is within the constitutional protection given to free speech or expression, because 

the article dealing with the right itself excludes it. That cherished right on which our democracy rests 

is meant for the expression of free opinions to change political or social conditions or for the 

advancement of human knowledge. This freedom is subject to reasonable restrictions which may be 

thought necessary in the interest of the general public and one such is the interest of public decency 

and morality. Section 292, Indian Penal Code, manifestly embodies such a restriction because the law 

against obscenity, of course, correctly understood and applied, seeks no more than to promote public 

decency and morality.”  

Later in ChandrakantKalyandasKakodar v. State of Maharashtra and Ors79, the court held: 

“It is the duty of the Court to consider the article, story or book by taking an overall view of the entire 

work and to determine whether the obscene passages are so likely to deprave and corrupt those whose 

minds are open to such influences and in whose hands the book is likely to fall; and in doing so the 

influence of the book on the social morality of our contemporary society cannot be overlooked. Even 
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so as the question of obscenity may have to be judged in the light of the claim that the work has a 

predominant literary merit, it may be necessary if it is at all required, to rely to a certain extent on the 

evidence and views of leading litterateurs on that aspect.” 

In the United Kingdom, way back in 1868, the Court laid down the Hicklin Test in Regina v. Hicklin80, and 

held as follows :- 

“The test of obscenity is whether the tendency of the matter charged as obscenity is to deprave and 

corrupt those whose minds are open to such immoral influences and into whose hands a publication 

of this sort may fall.” 

In Samresh Bose V. Amal Mitra,81 the Court held that in judging the question of obscenity, the judge in the 

first place should try to place himself in the position of the author and from the viewpoint of the author, the 

judge should try to understand what is it that the author seeks to convey and whether what the author 

conveys has any literary and artistic value. Judge should thereafter place himself in the position of a reader 

of every age group in whose hands the book is likely to fall and should try to appreciate what kind of 

possible influence the book is likely to have on the minds of the reader. 

The law than also provides Indecent Representation of Women (Prohibition) Act, 1986 which was created 

to address representation of women which may not fall under the purview of ‘obscenity’. The law was 

created to prohibit indecent representation through publication which can be communicated to any 

individual or general public through two main channels:  

(i) advertisements and  

(ii) physically sending any book, pamphlets, paper, slide, film, writing, drawing, painting, 

photograph, representation or figure which contains indecent representation of women. 

The term “advertisement” defined under section 2(a) of the act as: “advertisement includes any notice, 

circular, label, wrapper or other document and also includes any visible representation made by means of 

any light, sound, smoke or gas;” 

The term ‘indecent representation of women’ was defined as “depiction in any manner of the figure of a 

woman; her form or body or any part thereof in such way as to have the effect of being indecent, or 

derogatory to, or denigrating women, or is likely to deprave, corrupt or injure the public morality or 

morals”82.  

The act also makes the indecent representation of women penalise. As per Section 6 
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“Any person who contravenes the provisions of Section 383 or Section 484 shall be punishable on first 

conviction with imprisonment of either description for a term which may extend to two years, and with fine 

which may extend to two thousand rupees, and in the event of a second or subsequent conviction with 

imprisonment for term of not less than six months but which may extend to five years and also with a fine 

not less than ten thousand rupees but which may extend to one lakh rupees.” 

However, this Act does not apply to:  

(a) any book, pamphlet, paper, slide, film, writing, drawing, painting, photograph, representation 

or figure  

a) the publication of which is proved to be justified as being for the public good on the ground that such 

book, pamphlet, paper, slide, film, writing, drawing, painting, photography, representation or figure is 

in the interest of science, literature, art or learning, or other objects of general concern or 

b) which is kept or used bonafide for religious purposes 

(b) any representation sculptured, engraved, painted or otherwise represented on or in:  

i. any ancient monument or  

ii. any temple or on any car used or the conveyance of idols or kept or used for any 

religious purpose  

(c) any film to which the provisions of Part II of the Cinematograph Act, 1952 are applicable. 

A closer analysis shows that the definition highlights three aspects: 

1. Portrayal of the woman’s body or any part of her body in an indecent way; this also includes two more 

terms, ‘figure’ of a woman and ‘form’;  

2. The portrayal must be indecent, or derogatory or denigrating women;  

3. It must be of such nature as to deprave, corrupt or injure public morality. 
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The Indecent Representation of Women (Prohibition) Bill, 2012 was also introduced in the Rajya Sabha to 

give effect to the changes necessary to the existing framework. This was referred to the Parliamentary 

Standing Committee.  

The Ministry of Women & Child Development has recently proposed to ban obscene depiction of women on 

the Internet and on SMS/MMS by amending the Indecent Representation of Women Act, 1986.85 As 

technological revolution has resulted in the development of new forms of communication, such as internet, 

multi-media messaging and various other applications like Skype, Whatsapp, Snapchat, Instagram etc., the 

Ministry decided to widen uo the scope of the Law. 

Often the activists and courts in numerous TV commercials and cinemas have witness the prime ingredients 

of indecent representation of women. Some of the famous advertisements which are banned are: 

(i) Kamasutra Condoms TV Commercial (1991) 

(ii) Tuff Shoes Footwear Print Ad  featuring Milind Soman and MadhuSapre  (1995) 

(iii) Calida Print Ad featuring Dino Morea and BipashaBasu (1998) 

(iv) AmulMatcho TV Commercial (2007) 

(v) Lux Cozy TV Commercial (2007) 

(vi) Wild Stone Deo TV Commercial(2007) 

(vii) Motorola TV Commercial (2008) 

(viii) ZatakDeoTvCommerical (2010) 

(ix) Fastrack  TV Commerical featuring Cricketer ViratKohli and actress Genelia D’Souza 

(2011) 

(x) Idea TV Commerical (2011) 

(xi) Ford Figo Print Ad (2013) 

(xii) AC Black Apple Juice Commercial (2002) 

The Ministry of Information and Broadcasting, in 2017, has also banned the telecast of condom 

advertisement on TV  from 6AM to 10 PM as they are indecent specially for Children. 

As per the National Crime Records Bureau (NCRB) data which is available upto 2014,  total cases 

reported in the country under Indecent Representation of Women (Prohibition) Act, 1986 during last five 

years (TABLE-I) shows a mixed trend.86 
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WOMEN INHERENT RIGHT TO DIGNITY: 

The expression ‘life’ assured in Article 21 of the Constitution does not connote mere animal existence or 

continued drudgery through life. Quality of life covered by Article 21 is something more than the dynamic 

meaning attached to life and liberty. Right to life includes right to human dignity also. Right to live with 

human dignity enshrined in Article 21 derives life breath from the Directive Principles of State Policy 

(DPSP).  

In Maneka Gandhi v. Union of India87, it was ruled by the Supreme Court that right to life is not merely 

confined to physical existence but also includes within its ambit the right to live with human dignity. In 

Francis Coralie v. Union of Territory of Delhi88 Apex Court held that it means something more than just 

physical survival and is not confined to protection of any faculty or limb through which life is enjoyed or the 

soul communicates with the outside world, but includes ‘the right to live with human dignity’. Women are 

human beings. So every right pertaining to human beings is not alien to women. Women have right to live a 

dignified life. 

In Chandra Raja Kumari v., Police Commissioner, Hyderabad89, it had been held that right to live includes 

right to live with human dignity or decency and therefore holding of beauty contests is repugnant to dignity 

or decency of women and offends Art 21 of the Constitution. 

The human dignity has been mentioned in International laws also. International Covenant on Civil and 

Political Rights has also recognized that human beings have dignity inseparable from them90.  

In 1995 the Delhi Bar Association demanded for cancellation of membership of a lady lawyer of Delhi High 

Court on appearing in nude and semi-nude photographs in some magazines. That lady lawyers advocated 
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that in no way it amounts to professional misconduct and it is time lawyers should learn to differentiate 

between professional and personal life. This is entirely a personal issue and has in no way affected her 

professional working.91 

In Aveek Sarkar and Ors.v. State of West Bengal and Ors.92, the court held that, Applying the community 

tolerance test, we are not prepared to say such a photograph is suggestive of deprave minds and designed to 

excite sexual passion in persons who are likely to look at them and see them, which would depend upon the 

particular posture and background in which the woman is depicted or shown. Further, the photograph, in our 

view, has no tendency to deprave or corrupt the minds of people in whose hands the magazine Sports World 

or AnandabazarPatrika would fall….. We should, therefore, appreciate the photograph and the article in the 

light of the message it wants to convey, that is to eradicate the evil of racism and apartheid in the society and 

to promote love and marriage between white skinned man and a black skinned woman. When viewed in that 

angle, we are not prepared to say that the picture or the article which was reproduced by Sports World and 

the AnandabazarPatrika be said to be objectionable so as to initiate proceedings under Section 292 Indian 

Penal Code or under Section 4 of the Indecent Representation of Women (Prohibition) Act, 1986. 

PROPOSED AMENDMENT 

To widen the scope of Indecent Representation Act, 1986, keeping in mind the growing technologies in the 

field of communication, an amendment has been proposed to make indecent representation of women on 

internet, satellite based communication, cable television etc. to be illegal. 

The Indecent Representation of Women (Prohibition) Amendment Bill, 2012, also enhances penalties for 

various offences. The Bill also  

 define the “indecent representation of women” to mean the depiction of the figure or form or body or 

any part thereof, of a woman in such a way as to have the effect of being indecent or derogatory to or 

denigrating women or is likely to deprave, corrupt or injure public morality 

 amend the definitions of “advertisement” and “distribution” and also to define “electronic form”, 

“material” and “publish” 

 prohibit the publication or distribution of any material, by any means, which contains indecent 

representation of women in any form 

 amend section 5 of the Act so as to authorise any police officer not below the rank of Inspector to 

make investigation of offences under the Act 

CONCLUSION 
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We play the role in promoting the indecent representation of women as viewers. It can be curbed only if it is 

opposed or objected by masses. One should not be a silent spectator to the indecent representation of 

women. It is our duty to take cognizance of the activities that destroy the very foundation of Indian society 

and its culture. But with the progress and development by the passage of time what is obscene for the past 

generation may not be indecent for the present generation. The media should enable projection of women in 

a decent and dignified way and promote respect and dignity to women avoiding negative portrayal of 

women. No advertisements portraying women in vulgar way in any means shall be projected by the media. 

The Supreme Court on numerous circumstances has acknowledged that the advertisements were in the 

nature of ‘commercial speech’, thereby to be protected under Art 19(1) (a). But it must not to be considered 

as a blanket protection as of the restrictions which includes inter alia grounds of morality and decency. The 

models as well as the advertising agencies have a right to livelihood and profession, but the the society at 

large shall be enlighten about the moral and legal consequences of indecent acts.  

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



 
 

TRIPLE TALAQ: WHERE IS A WOMAN’S RIGHT TO EQUALITY? 

-Ayushi Dubey 

-Yash Jain 

ABSTRACT 

The researchers did an in-depth study of the recent issue of instant Triple Talaq. The essay discusses the 

position of women in society and how they have been struggling for their rights since time immemorial. 

Further the essay explains India’s stand on divorce and its position and meaning in personal laws of all 

religion and then specifically in Islam. The essay then focuses on Talaq-ul-Biddat i.e. instant Triple Talaq 

and explains its importance in Islam and that how it is equally condemned by the Quran as well. The essay 

further tries to bring the global perspective of instant Triple Talaq and put forward the point that how major 

Islamic countries have also abolished it on the ground of it being discriminatory on the part of the woman. 

In India instant Triple Talaq has been held unconstitutional in a recent judgment and also an ordinance had 

been passed for the same. The researchers further studied the recent bill on the same, which was passed by 

the Lok Sabha but could not pass through Rajya Sabha and hence lapsed on the dissolution of Lok Sabha. 

The researchers are of the view that the practice of instant Triple Talaq is arbitrary in nature is against the 

fundamental right to equality of women and therefore, the legislature should make mandatory provisions for 

the same so that no more injustice could take place.   

Keywords: Instant Triple Talaq, Article 14, The Muslim Women (Protection Of Rights On Marriage) Bill, 

2018, ShyraBano v. Union of India and Ors.  

INTRODUCTION 

The title of the paper raises, the unanswered question of all the time, “where is a woman’s right to equality?” 

Even today, to many the word woman and right in the same sentence might not digest, because since ages 

women have to fight for something that they deserved as a human being i.e. their fundamental right of being 

treated equally but, they never got that, on the ground of being a part of a gender, which the so-called 

society considers as inferior and undeserving. The fight for equality has seen a recent storm, the storm of 

being divorced without even, being informed about the reasons for the same i.e. the issue of instant Triple 

Talaq. Before we discuss the recent aspects of this issue, we shall look briefly towards the historical 

background of divorce in India.  
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Talaq or divorce is a way of dissolution of marriage. It is a natural marital right which both the spouses 

have. Divorce these days is acceptable in almost all forms of society and religion and the law has also given 

its due recognition. But still, in many religions it is amongst the most hateful thing permitted, the reason 

being that marriage is considered to be the holiest ties among the human race especially in countries like 

ours. Divorce laws vary in every religion, in some religions, the legal procedures are used and some have 

their own religious customs and traditions to dissolve the matrimonial bonds.  

In India, Hindus never really had the concept of divorce because marriage was considered to be sacrosanct. 

It is considered that the marriage ties between two people are decided and created by God and hence humans 

don’t have the right to dissolve it. It was in 1955 when The Hindu Marriage Act was passed and divorce was 

recognized. But in Islam the case is different, they regard marriage or Nikkah not as a religious sacrament 

but as a secular bond, therefore, divorce/Talaq was something in the ambit of humans because it is a contract 

which can be dissolved. According to Quran, the relationship among spouses should ideally be based upon 

love and if marital harmony cannot be achieved then, the Quran allows the couple to put an end to it. But 

also, the prophets of Islam is reported to have said “with Allah, the most detestable of all things permitted is 

divorce”, and towards the end of his life he practically forbade its exercise by men without the intervention 

of an arbiter or judge.93 Hence, the provisions for divorce were always there, but it was advised to use it as 

the last resort. For a better understanding of the position of divorce laws in Islam we shall look upon the 

Classification of divorce in Islam : 

There are majorly two ways by which marriage in Islam can be dissolved : 

1. By the death of a party to the marriage 

2. By divorce 

Divorce further is classified into four categories : 

1. By husband:  Talaq, Ila, Zihar 

2. By wife:  Talaqtefwiz 

3. By mutual consent: khula and Mubarat 

4. By judicial decree under the dissolution of Muslim Marriage Act,1939: Lian and Fask. 

Here we are concerned with Talaq which is further divided into three categories : 

1. Talaq-ul-Hasan 

2. Talaq-ul-Ahsan 

3. Talaq-ul-Biddat [Triple  Talaq] 

TALAQ-UL-BIDDAT OR INSTANT TRIPLE  TALAQ 
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It is an irrevocable and instant form of divorce in which the husband pronounces the word “Talaq” 

repeatedly three times and hence dissolves the marriage. In this type of divorce, the wife has no right to 

question the reasons or motive behind the Talaq and nor she is entitled to be given any kind of explanation. 

Therefore, it is considered against equality and justice. Women are left with broken ties and are given no 

explanations. The question of maintenance is not even raised in this type of Talaq.  

“It is a sinful form of divorce. It is an irregular mode of Talaq introduced by Omeyyads in order to escape 

the strictness of the law. In Sarabhai v. Rabia Bai, it was said that Talaq-ul-Biddat is theologically 

improper. It has been maintained that this form of Talaq is improper from the moral point of view.”94 

Even the prophets and Quran argues thatTalaq-ul-Biddat is a sinful form of divorce but, still it is being 

practised from ages merely because it exists. Something that was relevant 1400 years ago not necessarily 

needs to be continued. With changing times things have to amend for the betterment of society and instant 

Triple Talaq is something that was not relevant even then, so, how would it work now? It is sinful since the 

time of origin so, there is no point in continuing its practice. 

“Talaq-ul-Biddat, that is giving an irrevocable divorce at once or at one sitting or by pronouncing it in a 

tuhr once in an irrevocable manner without allowing the period of waiting for reconciliation or without 

allowing the will of Allah to bring about reunion, by removing differences or cause, of differences and 

helping the two in solving their differences, runs counter to the mandate of Holy Quran and has been 

regarded as, by all under Islam-Sunnat, to be sinful”95. 

We are living in the 21st century and we still have to argue for such basic rights when it comes to women. A 

woman who has been living with her husband for years is suddenly thrown out of her husband’ life, her 

home and was not even informed why? Taking consent is a far away thing! The patriarchal setup of the 

society has always treated women as chattels and therefore to them, there is no need to take consents and 

neither their opinions matter for them. And instant Triple  Talaq is only one example, we have a list of so 

many issues where woman have been treated unequally, be it be the Haji Ali Dargah issue or the Sabri Mala 

Temple case,96 where arbitrary provisions restricted women to enter inside the sanctum sanctorum of Dargah 

and temple respectively. Here again, the Hon’ble Supreme Court has to interfere for the rights of women. 

The court, clearly in both the judgments removed the restrictions, made access of women in the places of 

their worship easy and held that equality shall prevail in all the circumstances and even, if you talk about the 

right to religion, then what about a woman’s right to religion, unnecessary restrictions on their entry hamper 

their right to worship as well.  

 TALAQ-UL-BIDDAT: A GLOBAL PERSPECTIVE AND INDIA’S CURRENT SITUATION 
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22 countries including Pakistan and Iran have abolished Triple Talaq either, explicitly or implicitly. It is 

usually believed that religious minorities in a country are reluctant to changes, maybe because they feel that 

change in their personal laws might push their religion to a place where their religious identity would be at 

stake. In India, this can be clearly seen and hence it has always been difficult to change personal laws 

especially when it comes to religious minorities. But taking the example of Sri Lanka here, only 10% of its 

population is Muslim still, it struck down instant Triple Talaq in 2006 through an amendment to Sri Lanka’s 

Marriage and Divorce (Muslim) Act, 1951.  

“In this paper, Reforms in Triple Talaq in the personal laws of Muslim states and the Pakistani legal system: 

Continuity versus change, Dr Muhammad Munir, Professor of law and Director of the Shariah Academy, 

International Islamic University, Islamabad, rates the Lankan law as the “most ideal legislation on Triple  

Talaq.”97 

The other counties which have abolished Instant Triple Talaq include Cyprus and Turkey because they have 

adopted secular family laws. Some countries have abolished instant Triple Talaq because they do not 

recognize divorce outside the court such as Tunisia and Algeria. Iran has also abolished Instant Triple Talaq 

as it follows Shia Law and Instant Triple Talaq is a practice under the Sunni Law.  

The scenario, in India, is a bit different though, religious sentiments play a great role in decision making 

here and the absence of a Uniform Civil Code is one of the major disadvantages in the way of striking out 

certain practices that are a part of the system from time immemorial but nobody feels it correct to question 

the logic or legal reasoning behind that particular practice and instant Triple Talaq is one such example.  

In the recent judgment of ShayaraBano v. Union of India,98 a five-judge bench of the Hon’ble Supreme 

Court, by the majority of 3:2 has set aside the practice of Talaq-ul-biddat. The Coram consisted of Justice 

JagdishKhehar (then CJI), Justice Kurian Joseph, Justice R F Nariman, Justice U ULalit and Justice S Abdul 

Nazeer.  

The minority opinion i.e. the then Chief Justice and Justice S Abdul Nazeer, unanimously considered  Talaq-

ul-biddat as an essential religious practice under Article 25, under the Shariat Law and therefore, held that 

the court cannot interfere in the same. However, they agreed that the practice is discriminatory on the part of 

women but the fact that it is a part of the Hanafi School since 1400 years is something which the court 

cannot overlook and therefore, it is the legislature who can interfere in this by making proper laws in this 

regard and not the court. The Right under Article 25,99 cannot be infringed by the court. They agreed to the 

fact that Talaq-ul-biddat is bad in theology but argued that it is accepted as valid law everywhere and merely 

because it is considered bad in theology they cannot strike it down. 
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To go from “all persons are equally entitled to freely practice religion” to “Article 25 protects personal 

laws” is to put language into a rack and torture it into a shapeless mass. What might have the Justice Khehar 

been thinking? Perhaps he was thinking this: personal law falls within religion. Article 25(1) protects 

religion. Therefore, Article 25(1) protects personal laws. That train of thought, however, misses the fact that 

Article 25(1) does not protect religion per se, but protects an individual’s freedom to practice her religion; in 

other words, it does not protect religious norms, rules, or institutions, but individual rights. Now, it might be 

argued that, potentially, a Muslim man could approach the Court and argue that by denying him the option 

of instant Triple Talaq, his Article 25(1) right was being violated; such a case, however (apart from being 

decided on separate grounds altogether), is conceptually different from conferring the “stature” of 

fundamental rights upon an entire system of (personal law) rules, and the distinction is crucial. 

“We are satisfied, that the practice of ‘ Talaq-e-biddat’ has to be considered integral to the religious 

denomination in question – Sunnis belonging to the Hanafi school. There is not the slightest reason for us to 

record otherwise. We are of the view, that the practice of ‘ Talaq-e-biddat’, has had the sanction and 

approval of the religious denomination which practised it, and as such, there can be no doubt that the 

practice, is a part of their ‘personal law’.”100 

Justice Kurian Joseph( majority opinion) by respectfully disagreeing to the then CJI denied agreeing that 

merely because  Talaq-ul-biddat is an age-old practice, it can be considered as an essential religious practice 

of the Muslim law. He held that the Act of 1937 declared Shariat as law and hence “What is held to be bad 

in the Holy Quran cannot be good in Shariat and, in that sense, what is bad in theology is bad in law as 

well.”101 

Justice R F Nariman and Justice U ULalit together agreed to that fact that “this form of Talaq is manifestly 

arbitrary in the sense that the marital tie can be broken capriciously and whimsically by a Muslim man 

without any attempt at reconciliation so as to save it.”102They also held that the practice is violating Article 

14 of the constitution as the Muslim man holds the ultimate power in this regard whereas the woman has no 

say in it. The court also struck down the relevant part of Section 2 of 1937 Act under Article 13(1). 

Hence, the practice by a majority opinion has been set aside on the grounds that the practice of instant Triple 

Talaq is discriminatory, against the dignity of women, against the principle of gender equality as well as 

gender equity and constitutional morality. And it was suggested that the legislature should make proper laws 

with regard to this.  

THE LEGISLATURE ON THE ISSUE 
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After the judgment in 2017, the NDA government considering the seriousness of the situation proposed a 

bill in the parliament called THE MUSLIM WOMEN (PROTECTION OF RIGHTS ON MARRIAGE) 

BILL, 2018 which held the declaration of  Talaq as in Talaq-ul-biddat as void and illegal under its section 

3.103 The bill grants punishment for Muslim men falling under section 3 of the bill, which may extend to 3 

years and fine as well.  

“Law Minister Ravi Shankar Prasad, in the statement of objects and reasons attached to the Bill says that 

this legislation will, "help in ensuring the larger Constitutional goals of gender justice and gender equality of 

married Muslim women and help subserve their fundamental rights of non-discrimination and 

empowerment."104 

The act was passed through Lok Sabha but could not pass through Rajya Sabha and then due to the end of 

parliament session and consecutively the end of the tenure of the government, the bill has lapsed. Though 

the bill seeks for the betterment of Muslim women who suffered due to the age-old practice of  Talaq-u-

biddat but the way it seeks betterment, it faced a lot of criticism. Talaq-ul-biddat was an accepted practice 

till now and people were following it for various reasons. In the current scenario, all of a sudden, the state 

cannot hold this practice criminally liable. However, civil liability can be a solution for the time being but 

criminal liability would not help the situation in any way. How would sending the husband behind the bars, 

for divorcing his wife through Talaq-ul-biddat, will help the wife who filed the complaint about the same. A  

Legislation surely needs to be enacted against the practice of instant Triple Talaq but considering the need of 

the society as well as the situation prevailing in the society, stringent actions in matrimonial issues will not 

help, but a solution which could help in making the situation better and prosper the family ties would help.  

CONCLUSION 

Considering the social and historical background of India, a bitter truth to be accepted is that women are 

always considered as the inferior gender. The society has always and possibly even today is discriminating 

women. A woman’s opinion, beliefs, rights, choices were never given importance and instant Triple Talaq is 

an example of one such practice. Divorce, in the author’s opinion, is amongst the most important decision of 

a person’s life and it affects the lives of both the spouses equally, then also, the so-called inferior gender has 

no say in it.  

We live in India, a patriarchal society in which women are brought up with the fact that their main goal in 

life is to be a good wife and imagine a situation in which your whole world breaks down in front of you just 

by saying a word repeatedly 3 times, you are left with god knows how many children, no education, no 

choices, no future, no maintenance, and eventually no means to live. We talk about equality, we talk about 
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women empowerment, we say that women are no less than a man but is it actually a reality? It may be a bit 

easy for people who are well educated, who know their rights and remedies, if not given fair chances but 

what about those women who never went to school, who were married at the age of, maybe 13, who is a 

mother of 2 kids at the age of just 18 and now her only dream in life is to live happily with her family and 

then suddenly she has no clue of what wrong she did and been thrown out of the house to face a more 

difficult world. This is not a universal reality there are exceptions, it is not the man who is always on the 

wrong side but all that we are asking for is equality, whatever the situation may be equality is the basis of 

all. At least one deserves a reason; everyone has a chance to know- the right to be answered.  

Triple Talaq is in practice from centuries but injustice from centuries can never become a justice. A full stop 

is always required; there is always a need for amendment. We are talking about it, this is the first step, the 

apex court by setting aside the practice has taken the second step and did provide justice to all those who 

have been suffering from so long. However, there are still a number of women who are suffering. Even after 

the apex court passed this judgment the All India Muslim Personal Law Board has confirmed cases of 

instant Triple Talaq. This is because of the lack of proper execution and legal knowledge. Maintenance 

rights and all other rights should be given to the Muslim women as well and one day these little steps will 

take us to our destination of a Uniform Civil Code.  

  



 

RELEVANCE OF INTERNATIONAL HUMANITARIAN LAW VIS-À-VIS SYRIAN CIVIL WAR 

By DivyanshiShrivastava 

Abstract 

‘To really change the world we have to change the way people see the world’ 

United Nations as well as International Committee of Red Cross has sincerely initiated efforts to achieve 

international peace and global security. And success lies in the fact that today there are no conventional wars 

which devastated masses of lives. 

However Gulf Crisis, War between Iran and Iraq, Palestine- Israel issue as well as Syrian Gulf War are 

incidences which throw light on circumstances where humanitarian grounds are actually criticized and 

international humanitarian law has failed to establish peace. Syrian Civil War is one amongst those armed 

conflicts which have actually ruined the peace of civilians. Moreover lethal chemical weapon attacks are 

blot, portraying failure of international law.  

Hence this paper tries to study relevance of international humanitarian law vis-à-vis Syrian civil war. 

Also this paper tries to critically analyze the chemical weapon attacks and failure of international law in 

protecting human rights of Syrians. 

INTRODUCTION 

United Nations as well as International Committee of Red Cross has sincerely initiated efforts to achieve 

international peace and global security. Geneva Conventions and protocols laid by the conventions are 

examples of efforts laid at international level to protect humanity especially during wars. Article 1 of UN 

Charter specially mentions about intention of UN to make collective efforts towards international peace and 

article 55 about protection of human rights and human dignity. However there is a difference between 

humanitarian and human rights due to difference in raison de entrée, one is at peaceful times other during 

armed conflicts. But the ultimate goal is peace; hence protocols for combatants and non-combatants, no 

attack on civilians have been cherished by both the organizations. Moreover both the organizations have 

worked for migrants, their rights and rehabilitation. UNSC, UNGA collective efforts are visible but they 

can’t be forgiven for their sin of omissions. 

Gulf Crisis, War between Iran and Iraq, Palestine- Israel issue as well as Syrian Gulf War are incidences 

which throw light on circumstances where humanitarian law has failed to take any decisive action and no 

punitive actions have been taken exception economic blockades. This is because there has been no world- 
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wide deterrence, countries continue to chose violence at cost of peace of civilians. Syria Crisis is one 

amongst those issues. 

In addition to prescribing laws governing resort to force, international law also seeks to regulate the conduct 

of hostilities. The subject originally deals with laws of war and laws of armed conflicts. More recently it has 

been termed as international humanitarian law (IHL). The roots lie in 1864, Henry Dunant’s105 work who 

was appalled by the battles. Since then, rule of IHL have seek to extend protection to persons. Although the 

1949 Geneva Convention were concerned with international armed conflicts but in common article 3 the full 

scale wars to minor disturbances of non-international armed conflicts are also cause of concern106.Hence this 

paper is going to examine those concerns and relevance vis-a-vis Syrian civil war.  

INTRODUCTION TO SYRIA AND ITS HISTORY 

Syria got independence from France in 1946. Arab Nationalism led to many military coups in Syria, until 

the Syrian Corrective Revolution in 1970 brought the Arab Socialist Ba’ath Party and Hafez Al-Assad to 

power107. The new regime was very dominating and totalitarian in nature. Everything including economy, 

trade unions were under control of President. After Hafez Al- Assad’s death in 2000, his son Bashar Al-

Assad took office as Syria’s leader. Although in the beginning his policies seemed to be progressive and 

more liberal, in some years became clear that the main features of the regime were to be unchanged. In 

2011, protests against the regime started to occur. They were suppressed with the usual violence. It was 

actually the beginning of the civil war108. The unstable economic policies and brutal politic repressions have 

made the problems worse in Syria. Moreover insurgenices created by international forces create threat to 

human rights. The lives of human right activists, press reporters is worse as there is absolute control of 

government on press and freedom of speech. 

There are actually three levels, The internal battle between the opposition and the regime;  it has become a 

regional proxy battleground, in which a group of countries and movements (like the Hezbollah and other 

political forces around the region - Iran) confront another group of countries, a more conservative one, led 

by Saudi Arabia. 

These groups are very heterogeneous. Some are Islamic; some are Leftist, some Nationalist, being 

impossible to make a clear division among them. Russia/China/Iran versus the United States global 

confrontation, somehow a revival of the Cold War. Before 1991 USSR dissolution world had suffered from 
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cold war which was after second world war and the war was amongst the Big Brothers for power and a 

similar situation is seen here too USA playing on its ideology and Russia on its defence109. 

VIOLATIONS OF INTERNATIONAL LAW PRINCIPLES 

The ICRC Geneva Convention, 2009 Article 51 provides that the civilian population as such as well as 

indivuals shall not be the object of attack. Moreover the Article 57 also a precedence followings Physician 

for human Rights vs. IDF Commander in Gaza110 has laid the principle that constant care should be taken 

to spare the civilians. But neither conflicting groups in Syria have respected this principle   moreover there 

are international criticism on Syria government of  brutal chemical attack in Syria itself111. 

 Moreover with the block led by Russia arming the regime and the United States and its allies supporting the 

opposition, there is a real risk of Syria becoming the stage of a proxy war between the two blocks. As a 

result, the only possible solution for the conflict is a diplomatic one. It also needs to be reached fast to avoid 

two interrelated risks. This is because already devastations have ruined the peace there. 

The international Players involved are actually violating humanitarian laws laid and for personal gains are 

supporting the civil war in Syria. 

In a leading case named Cyprus vs. Turkey112 it was declared by European Human Rights Commission that 

fundamental human rights laid down Geneva Convention should be respected during belligerence but in 

Syria there are brutal attacks on humans. The Geo-Political location Syria that is near Middle East region 

makes it level playing ground for super powers. As these super powers need oil resources and hence they 

create insurgencies in these areas, so that there is always a rift between government and people. 

USA AND INSURGENCIES 

The United States has obvious motives to support the Syrian opposition. First, there is the ideological 

motive. With the exception of North Korea and Cuba, Syria is the last totalitarian regime in the world. Thus, 

there is a strong interest to establish a democratic pro-Western values regime, facilitating political and 

economic dominance.  
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Second, there is the geopolitical question. Assad’s regime is aligned with a certain group of countries, 

including Russia and China, which are against the United States as global hegemon. A friendly, if not 

aligned, regime in Damascus would strength the American. 

Russia and its vested interests: 

1. Solidarity of Assad and Putin 

2. Weapon industry 

3. Nation’s pride 

Hence it is providing support to the autocratic regime forgetting all human rights violations. Moreover 

according to Hague Declaration of 1899 and 1925 Geneva Protocol, the use of indicenary weapons in 

civilians habituated place is strictly prohibited. But there is sever violation of Conventions on Weapons 

Treaty and the entire principles and rules of IHL are burnt to ashes because not just lethal weapons but also 

chemical weapons are being rampantly used in Syria and other internal disturbed nations. 

INTERNATIONAL INSTITUTIONS AND SYRIAN CRISIS 

1. The International Criminal Court and its jurisdiction 

The International Criminal Court (ICC) is a permanent Court created with the purpose of investigating and 

prosecuting those individuals responsible for the most serious crimes of international concern: genocide, 

crimes against humanity and war crimes.  

As a general rule, the ICC only has jurisdiction over state parties; that is over crimes committed within a 

territory of a state. Only the intervention of the Security Council under Chapter VII of the United Nations 

Charter, makes the jurisdiction of the ICC potentially universal. 

The crimes within the jurisdiction of the ICC are listed in Article 5 of the Rome Statute: genocide, crimes 

against humanity, war crimes and aggression. It is important to underline that these crimes are unanimously 

considered ‘juscogens’ (also called peremptory norms): norms accepted by the international community 

from which no derogation is permitted, regardless of membership, or not, of the specific treaties that prohibit 

the acts of the party or by a national of a state party. But the question that triggers international community 

is whether the Syrian conflicts stands on those grounds which can actually knock the doors of ICC. 

REFERRAL OF SYRIAN CONFLICT TO ICC 

Syria is not a member of the Rome Statute and considering the magnitude of the conflict, its impact on the 

civilian population and on the security and stability of the whole area, the Security Council bears the 

obligation to activate the jurisdiction of the Court. This is because now the human right violations and brutal 



chemical attacks in Syria have created a horrendous situation. A referral by the Security Council would 

ensure impartiality of justice, since it would give the Court jurisdiction upon crimes committed by all parties 

involved in the conflict. So this is so cumbersome or we can say the court is not taking initiative to look up 

the matter of Syrian armed conflicts113. Even after UN chief asking UNSC for recommendation to ICC there 

has been no fruitful initiatives. 

SYRIAN CONFLICT AND INTERNATIONAL RED CROSS 

In early 2012 the International Committee of the Red Cross (ICRC) qualified the violence in Syria as a non-

international armed conflict, thus determining the applicability of international humanitarian law norms. 

Since then, however, the conflict has intensified, becoming an fluid war of attrition. According to ICRC 

Charter, only armed conflicts come under ambit of international humanitarian law and hence other conflicts 

are blatantly ignored and these Syrian conflicts actually have not been given status of armed conflicts yet. 

However the recent chemical attacks by USA in Syria has given Syrian issues a status of armed conflicts by 

ICRC and timely help is being provided by it. 

CRITICAL ANALYSIS OF CHEMICAL ATTACKS IN SYRIA: A GRAVE THREAT TO HUMAN 

RIGHTS 

The recent chemical attacks by USA on Bassad’s territory under the shelter of humanitarian intervention 

have actually brought severe criticisms in the international community. This is because the stand taken by 

the Trump government in support with UK, France was without the permission of UNSC and hence these 

attacks were termed as illegal. In the further pages there will be discussion on various international norms 

which are actually infringed by such stands by countries. 

 Jus ad bellum and jus in bello 

The purpose of international humanitarian law is to limit the suffering caused by war by protecting and 

assisting its victims as far as possible. The law therefore addresses the reality of a conflict without 

considering the reasons for or legality of resorting to force. It regulates only those aspects of the conflict 

which are of humanitarian concern. It is what is known as jus in bello (law in war). Its provisions apply to 

the warring parties irrespective of the reasons for the conflict and whether or not the cause upheld by either 

party is just. Till 2015 the Syrian crisis were not termed as humanitarian crisis and there was no step taken to 

rehabilitate or fight for justice of victims. 
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Moreover, the strikes did not fall within the exceptions to the overall prohibition on the use of force in 

Article 2 (4) of the UN Charter.  This is because Syria did not consent to the use of force on its territory; 

the strikes were not authorized by the UN Security Council; Syria’s alleged repeated use of chemical 

weapons on its own population did not constitute an armed attack that would trigger a right to self-defence 

for any of the three countries who carried out the strikes. Furthermore, to the extent the strikes should be 

perceived as a countermeasure in response to Syria’s unlawful use of prohibited weapons, and thus its 

violation of international law and it must be noted that armed countermeasures are prohibited under the jus 

ad bellum. 

Thus, chemical weapons conflict with the International Humanitarian Law (IHL) principle of distinction 

that requires parties to a conflict not to use weapons that cannot distinguish between military and civilian 

objectives.  In the seminal Tadíc case, the International Criminal Tribunal for the former Yugoslavia 

(ICTY) used chemical weapons as an example of a weapon that is inherently inhumane114. 

 Principle of Distinction 

The principle of distinction specifies that combatants must distinguish themselves from civilians. As a 

result, combatants must neither deliberately target nor indiscriminately or disproportionally harm civilians. 

The definition of who falls within the categories of combatants or civilians is therefore of crucial importance 

in IHL. The concept of “civilian” is “defined in contra-distinction to combatants: civilians are those who are 

not combatants”. In essence, whoever does not fulfill the criteria of a combatant is considered as a civilian.  

The principle of distinction stems from the Preamble to the 1868 Declaration of St Petersburg and was 

later incorporated into the Regulations annexed to the 1907 Hague Convention Respecting the Laws 

and Customs of War on Land . In contemporary treaties, the principle is enshrined in Articles 48, 51 and 

52 of Additional Protocol I in relation to international armed conflicts and in Article 13 of Additional 

Protocol II in relation to non-international armed conflicts. 

However the recent attack by USA violates the principle of distinction because chemical weapon attack did 

not just devasted the peace of Syrian government but also took lives of many innocent civilians. 

 Geneva Conventions 

Only States may become party to international treaties, and thus to the Geneva Conventions and their 

Additional Protocols. However, all parties to an armed conflict – whether States or non-State actors – are 

bound by international humanitarian law. 

 Common Article 3 of Four Geneva Conventions 
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Due to the direct and/or indirect intervention of external powers, foreign fighters and foreign armed groups, 

the internationalized character of the conflict is unquestionable. In any event, Common Article 3 to the Four 

Geneva Conventions and customary international humanitarian law would be applicable even assuming 

that the conflict were merely internal. 

 It is important to underline that every armed group bears the obligation to respect international 

humanitarian law norms, regardless of the compliance shown by the other actors, since such obligation does 

not depend on reciprocity. 

A right to use force to deter the use of chemical weapons would only emerge in customary international 

law if there is a supportive general practice among states that is accepted as legally relevant (opinio juris). 

However not all countries support this hence it is very difficult atleast now to convert this practice as 

customary international law. Hence the chemical attacks by the three governments are actually unlawful.  

ICRC AND UN : HEGEMONY OF BIG POWERS 

Although the main aim is peace but still the two organizations have at various times have been in conflict. 

This is because humanitarian laws and norms have at various times manipulated by UNSC. Although this 

report has never come out but their conflict is visible by work. This is because UN is sometimes hegemony 

of big powers. The greatest example to the argument is US intervention in Iraq and even in Syrian civil war 

also. So through these instances actually the existence of relevance of laws comes to question. This is 

because justice needs to be equal and one for all. 

MISSILE STRIKES: HUMANITARIAN MEASURES OR BRUTAL ATTACK ON HUMAN 

RIGHTS 

United Nations is established for ensuring peace and stability at international level. However the veto 

powers to the P5 nations is not always used to fulfill the objective of UN. This is evident from the recent 

Syrian issue. This is because whenever UNSC tries to take stand against Syrian government it is vetoed by 

Russia.  Recently UNSC 2554 RESOLUTION which urges all members to ceasefire has been revoked by 

Russia and Turkey and hence problem continues. 

However, even the intervention of the other three countries by chemical attack is justified. This intervention 

was actually illegitimate because it was devoid of permission of UNSC. Using force for humanitarian 

purposes in the absence of UN authorization will be compatible with international law if ‘there is convincing 

evidence, generally accepted by the international community as a whole, of extreme humanitarian distress 

on a large scale, requiring immediate and urgent relief’; ‘it must be objectively clear that there is no 

practicable alternative to the use of force if lives are to be saved’; and ‘the proposed use of force must be 



necessary and proportionate to the aim of relief of humanitarian need and must be strictly limited in time 

and scope to this aim115.’ 

But the Missile strike aimed at curbing the atrocities in Syria, didn’t do much good instead it was brutal 

attack of human rights. This chemical strike was actually infringement of IHL and this has not deterred the 

Syrian regime in anyway. Moreover it is a mockery of international law and concept of sovereignty. 

INTERNATIONAL COURT OF JUSTICE 

The ICJ has actually noted the IHL and has accordingly given various judgments. Hague conventions deal 

with customs of war and geneva conventions deal with protection of civilians and countrymen from 

atrocities of violence and force. This actually has gradually formed one complex system and thus today is 

known as international humanitarian law116.  

Nicaragua case117 of 1986 is a perfect precedent that fits in when we come to talk about relevance of 

humanitarian laws. This is a case where USA was declared to be liable for unlawful force against Nicaragua 

just for the vested interest to establish the capitalism. And when this case went to ICJ the contentions on 

which Nicaragua got the justice were: 

It has already been made clear above that in peacetime for one State to lay mines in the internal or 

territorial waters of another is an unlawful act; but in addition, if a State lays mines in any waters whatever 

in which the vessels of another State have rights of access or passage, and fails to give any warning or 

notification whatsoever, in disregard of the security of peaceful shipping, it commits a breach of the 

principles of humanitarian law underlying the specific provisions of Convention No. VIII of 1907. Those 

principles were expressed by the Court in the Corfu Channel case as follows: 'certain general and well 

recognized principles, namely: elementary considerations of humanity, even more exacting in peace than in 

war118 . 

This judicial precedent of International Court of Justice is actually a ray of hope of that justice prevails even 

when there is fight against the big powers. This is because in this case US actually had been using violence 

in unlawful manner breach the Article 2 of UN Charter119 and covertly claiming it under self defence of 

Article 51 of UN Charter120. 
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Similarly in 2018 those chemical attacks were not in any way self defence, neither humanitarian intervention 

but just a sheer violation of international law especially the principles of distinction because this attack 

killed many innocent lives. 

CONCLUSION AND SUGGESTIONS  

 It has become Obligations of states to revive the international humanitarian law. This is because after world 

war 2 ended all the nations actually united to form United Nations whose article 1 and 2 beautifully 

proclaim its purpose that is peace and non-intervention but what today is happening is actually saddening 

and demeaning the actual purpose of international law. 

Through diplomatic, economic and political activities, states can push the parties to the conflict to comply 

with international humanitarian law and end the targeting of innocent Syrian civilians. Nationwide condemn 

to states involved in violence and economic blockades can pave a way to deter unlawful force 

internationally. The time has come when Syrian insurgencies and violence be termed crime against 

humanity and invoke universal jurisdiction in the matter because justice delayed is justice denied. 

Not just the countries have to fulfill their obligations but also there is need by Syrian government forces also 

to Abide by the laws of war by ending all deliberate, indiscriminate and disproportionate attacks against 

civilians. Also international community also needs to end the proliferation of weapons, give human rights 

and enforce humanitarian laws favoring the migrants of Syrian civil war, Demand safe access for 

humanitarian aid to Syria, in particular to the besieged areas. 

The world should think upon these unlawful activities and effectiveness of International Law. Moreover the 

UNSC and misuse of VETO Power especially in humanitarian issues actually doubts the relevance of law in 

present century. Something effective by diplomatic talks in respect to law peacefully needs to brought up 

and implemented or international law will meet its doom leading to anarchy at worldwide level. 
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