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CONTRACTUAL SEXUAL INTERCOURSE: IMPLICATION UNDER 

THE INDIAN LEGAL SYSTEMS 

Gunjan Chawla Arora 

INTRODUCTION: 

Sexual intercourse between two adult human beings, competent in their respective capacities and not otherwise 

disqualified by the law, is the very basis of the institution of marriage. The element of consent in a marriage is 

implied and in fact the very foundation of an Indian marriage, as a revered institution, is to legitimize sexual 

intercourse and procreation of children. Any sexual relation outside the wedlock may be adulterous, culminating 

into a ground for divorce under the Hindu Marriage Act, 19551. A sexual penetration without the consent of a 

woman, or against her will, provided that she is not a wife of the man, will amount to the offence of rape under 

Section 376 of Indian Penal Code, 1860. The thin line difference between the concept of “consent and will” may 

under certain circumstances attract liability for marital rape, though in India, this is not yet recognized.  

The law, however, has yet not anticipated a situation where there is consensual sexual intercourse between two 

individual persons, regulated under the terms of a contract, written and signed under their respective hand and 

seal. Can there be any such contracts? Is such a contract valid? Are such contracts unlawful being against public 

policy? Whether any such private sexual relation be deemed to be against public policy? 

Fifty Shades of Grey, a 2015 American erotic romantic drama film was based on a plot of a contract for 

consensual sexual intercourse between the leading characters in the film, Christian Grey and Anastasia Steele. 

This was not a simple contract, but the plot in the movie depicts both the characters sitting across the table and 

negotiating the terms of the contract- the nature of sexual act, the duration of such relation, the calculated risks 

involved and the consequence of such relationship. Prima facie all the essentials of a valid contract- including 

offer and acceptance, consensus ad idem, a reciprocal consideration and a written contract may be said to have 

been fulfilled under the terms of such a contract in the plot of the film. Section 10 of the Indian Contract Act, 

18722, further provides that there must be a legal object and purpose for which such contract has been entered 

into. This is further corroborated by the provision under Section 22 of the Indian Contract Act, 1872, that 

provides that no such contract should be violation of public policy or unlawful. 

The question of law that now surfaces is whether consent between two persons for a private sexual act for the 

satisfaction of their own individual needs is an act well within the ambit of actions consistent with public policy? 

Whether such act is a lawful act? Whether such act if done only publicly amounts to violation of the above 

provision? Whether a termination of such relation amounts to breach of contract? Whether there is a possibility 

                                                      
 Assistant Professor ,Faculty of Law, Karnavati University 

 
1 Hindu Marriage Act 1955, Section 13(1) (available at- http://egazette.nic.in/WriteReadData/1955/E-2210-1955-0035-101571.pdf ) 
2 Indian Contract Act, 1872, Section 10 r/w Section 23 (available at- 
https://indiacode.nic.in/acts/4.%20Indian%20Contract%20Act,%201872.pdf ) 

http://egazette.nic.in/WriteReadData/1955/E-2210-1955-0035-101571.pdf
https://indiacode.nic.in/acts/4.%20Indian%20Contract%20Act,%201872.pdf


that a criminal complaint invoking sexual harassment under Section 354 A of the Indian Penal Code, 1860? 

Based on such research questions, the present research work endeavors to understand the implications of such 

contractual terms under the Indian legal system and its consistency within the Indian cultural and social space.  

PLOT OF THE FILM: 

Fifty Shades of Grey is a 2015 American erotic romantic drama film directed by Sam Taylor-Johnson, and is 

based on E. L. James’ 2011 novel of the same name. It revolves around the lives of Anastasia Steele, a college 

graduate who enters into a sadomasochistic relationship with a young business magnate Christian Grey. It is the 

first film in the Fifty Shades film series and was followed by two sequels, Fifty Shades Darker and Fifty Shades 

Freed, released in 2017 and 2018 respectively.3 Ana, a sensitive and guileless graduate student, goes to interview 

the telecommunications magnate and enigmatic bachelor, Christian Grey. She starts to romanticize with him and 

finds herself desperate to get close to him. Not able to resist Ana's beauty and independent spirit, Christian Grey 

admits he wants her too, but on his own terms. Christian dates Ana and offers a non-disclosure agreement to 

her to keep in secret their relationship and is introduced to certain BDSM arrangement. She agrees to the terms 

of the contract and enters into a sexual relation with Grey, who averts any romantic or emotional contact with 

Ana.4 There on the plot follows. It is this agreement between two individuals for consensual sexual intercourse 

that boils down to the argument whether such contracts may be against public policy or unlawful or against the 

law. 

 

CONSENSUAL SEXUAL INTERCOURSE: 

A sexual relation may be established between two persons, provided they have consented to it. Such relation 

when established is tested on the parameters of consent and will of the persons involved in such a relation. All 

the other essentials of free consent must all be established for a valid enforcement of such sexual intercourse. In 

case of absence of any one of such ingredients, consent shall not be established and punishment under the 

Indian Penal Code may be attracted on the proof that it was a forced consent or against the will. 

However, what if such sexual act is done privately, there is consent given by both the parties for the same and all 

the terms and conditions have been mutually agreed upon between them in order to satiate their individual 

needs and demands. Whether a complaint of sexual harassment under Section 354 A5 is maintainable in case 

such relation ceases to exist at a later stage? Whether a contact for consensual sexual intercourse is valid and 

enforceable under the law? Whether such contracts are enforceable under the Indian Contract Law under 

section 10 r/w Section 236? If yes, then a complaint under Section 354A of IPC clause II culminating a demand 

or request for sexual favors as amounting to sexual harassment may not be maintainable. If not, then by all 

                                                      
3Box Office Mojo- Fifty Shades of Grey Review., (available at-  https://www.boxofficemojo.com/movies/?id=fiftyshadesofgrey.htm) 
4 IMDb Fifty Shades of Grey, (available at- https://www.imdb.com/title/tt2322441/plotsummary) 
5 Indian penal Code, 1860, Section 354 A (available at- https://indiacode.nic.in/acts/1_Indian%20Penal%20Code,%201860.pdf ) 
6 Indian Contract Act, 1872, (available at- https://indiacode.nic.in/acts/4.%20Indian%20Contract%20Act,%201872.pdf ) 

https://www.boxofficemojo.com/movies/?id=fiftyshadesofgrey.htm
https://www.imdb.com/title/tt2322441/plotsummary
https://indiacode.nic.in/acts/1_Indian%20Penal%20Code,%201860.pdf
https://indiacode.nic.in/acts/4.%20Indian%20Contract%20Act,%201872.pdf


means and under all circumstances, a woman shall be able to successfully make out a case of sexual harassment 

against the other party to the contract. 

IMPLICATIONS UNDER THE INDIAN LEGAL SYSTEM: 

The question for discourse that now surfaces if whether such a contract between two persons, amenable to the 

India jurisdiction, shall be considered as a valid contract or an unlawful agreement and hence its validity may be 

questioned under the suspicion of Section 23 of the Indian Contract Act, 18727.  

Another point of discussion that arises is with regard to its enforceability under the Criminal law. Section 354A 

clause II of Indian Penal Code8 attracts liability in cases where a man requests or demands sexual favors for a 

woman. By virtue of liability under this clause, there might transpire a possibility that a woman under the said 

contract, apprehending a breach thereof, may file a complaint against the man with whom she had entered into a 

contract and hold him liable. Conversely, in case where there is an express clause under the contract prohibiting 

or restraining any such subsequent action by either party to such an agreement on consensual sexual intercourse 

may not attract liability under Criminal law. However, once again, would inclusion of such restraint clause attract 

invalidity of contract under Section 28 of Indian Contract Act, 18729 pertaining to agreements in restraint of 

legal proceedings? If yes, then such a clause cannot under any circumstances be included as a prohibitive term in 

the contract. This may also leave open window for commission of the breach of the contract also.  

Such a clause in the terms of the contract may also have repercussions under the Constitutional law. Section 

354A clause II may be challenged in terms of its constitutional validity also. It may be contended that it is 

violative of Article 14 on the grounds that it discriminates against men. A term in the contract to this effect may 

be included by a woman. Under such circumstances, in case the man subsequently seeks to end such a sexual 

relation, the woman may file a criminal complaint for the offence of sexual harassment against the man.   

CONCLUSION: 

Considering the cultural and social background of India and the reverence surrounding the institution of 

marriage, the conflict of laws underlying this subject may never surface as far as the Indian legal system in 

concerned. A country where live-in relationships have yet not been openly accepted by families across the 

country and where divorce is still considered as a bad omen considerable members of the society, enforcement 

of a contractual sexual relationship is an implausible circumstance. Nevertheless, in case there is a contract 

termed on similar line, there is a most likelihood possibility of it being declared as void for being an unlawful 

term of a contract. Per se any private sexual act between two individuals, competent in their capacities, may not 

unlawful. However, where recent jurisprudence has equated a live-in relationship to be a relation of marriage in 

the eyes of the reasonable members of the society, it may not be worng to maintain that such a contract shall 

                                                      
7 Indian Contract Act, 1872, Section 23 (available at- https://indiacode.nic.in/acts/4.%20Indian%20Contract%20Act,%201872.pdf ) 
8 Indian Penal Code, 1860, Section 354 A (available at- https://indiacode.nic.in/acts/1_Indian%20Penal%20Code,%201860.pdf ) 
9 Indian Contract Act, 1872, Section 28 (available at- https://indiacode.nic.in/acts/4.%20Indian%20Contract%20Act,%201872.pdf ) 

https://indiacode.nic.in/acts/4.%20Indian%20Contract%20Act,%201872.pdf
https://indiacode.nic.in/acts/1_Indian%20Penal%20Code,%201860.pdf
https://indiacode.nic.in/acts/4.%20Indian%20Contract%20Act,%201872.pdf


under all circumstances be declared as being bound by the suspicion of Section 23 of the Indian Contract Act10 

and hence, an agreement which is not enforceable against the Law of the Land for the time being in force. 

  

                                                      
10 Indian Contract Act, 1872, Section 23 (available at- https://indiacode.nic.in/acts/4.%20Indian%20Contract%20Act,%201872.pdf ) 
 

https://indiacode.nic.in/acts/4.%20Indian%20Contract%20Act,%201872.pdf


ANTI-DUMPING LAW AND ITS EFFECT ON COMPETITION LAW 
 Nishita Shrivastava 

INTRODUCTION 

 The establishment of World Trade Organization (WTO) is a significant effort in furthering free trade, reducing 

trade barriers and thus, promoting world peace. The underlying General Agreement of Tariffs & Trade (GATT) 

is founded on the principles of non-discrimination which incorporate within itself the principle of national 

treatment and most favoured nation treatment. These principles prohibit the member states to engage in any 

tariff or non-tariff measures aiming to restrain international trade and thus mandates to offer foreign goods 

national treatment and also provide most-favoured treatment to all the member states.  

However, anti-dumping duty is considered as an exception to above principles of nondiscrimination. An anti-

dumping duty is a protectionist tariff measure which is imposed by the government of exporting country against 

an exporter who indulges in selling goods at a price much lower than the exporter’s domestic market. 1 

Dumping is essentially adopted by foreign exporter as a tool for price discrimination for profit maximization. 

This protectionism measure aims to protect the domestic market from the injury caused by the act of dumping 

and to ensure that there is healthy and open competition in the domestic market. Anti-dumping measures are 

considered part of trade policy of the government, so as to protect the domestic industries and market players 

from the foreign competitors. 

 However, in recent time there is a significant increase in the anti-dumping measures being adopted not only by 

developed countries but by developing countries as well2 . It has led to restrict genuine foreign exporter in the 

domestic market without actually considering the real motivation behind dumping. This results into threat to 

free trade and economic integration, and thus goes against the spirit of WTO. It has been seen that anti-

dumping measures are hindering healthy competition, thus making the market inefficient and is against 

consumer welfare. 

 Therefore, it becomes necessary to closely examine the relationship between the two laws, the effect of anti-

dumping measures on the competition law and it’s implication on the market economy. Both the laws differ in 

the objective which they seek to achieve. While anti-dumping measures are only concerned with the trade and 

commerce policy in international trade aiming to protect domestic market from foreign competition.3 On the 

other hand, competition law intends to improve economic efficiency of the market by ensuring level-playing 

field to all the market participants furthering free trade in the market and protecting the interests of consumers. 

4Competition law prohibits abuse of dominance resulting from cartelization, anti-competitive agreement and 

merger control, thus impeding healthy competition. That’s to say, while antidumping measures are adopted 

                                                      
 5th year student, Institute of Law, Nirma Univeristy, Ahmedabad 
1 Understanding the WTO - Anti-dumping, subsidies, safeguards: contingencies, etc., WORLD TRADE ORGANIZATION (Oct. 29, 
2018, 11.12 PM), https://www.wto.org/english/thewto_e/whatis_e/tif_e/agrm8_e.htm. 
2 Anti-dumping News Archive, WORLD TRADE ORGANIZATION (Oct. 29, 2018, 11.12 PM), 
https://www.wto.org/english/news_e/archive_e/anti_arc_e.htm. 
3 Mr. Owais Hasan Khan, Interface between Anti-dumping & Competition Law: A Critical Analysis, BHARATI LAW REVIEW, 123-
138 (April-June 2016). 
4 About CCI, Competition Commission of India, Government of India (Oct. 29, 2018, 11.12 PM), https://www.cci.gov.in/about-cci 



against ‘any price discrimination’, the competition law takes into account only those ‘price discrimination’ which 

results in the abuse of dominance.5 Therefore, this paper aims to examine the very objective of anti-dumping 

law and competition law. The author analyses the real motivation for dumping in lieu of competition policy and 

the abuse of anti-dumping measures by the countries. Furthermore, the paper tries to examine the economic 

implication of anti-dumping duties on the market economy and the related competition issues raised by it. The 

paper argues that the anti-dumping law is economically inefficient and thus, competition law has to be adopted 

while dealing with cases of dumping. Lastly, the author suggest for harmonization of both the laws or 

substitution of anti-dumping law by competition law.  

CONFLICT BETWEEN ANTI-DUMPING AND COMPETITION LAW UNDER LEGAL 

FRAMEWORK OF INDIA  

Anti-dumping measures are governed by Article VI of GATT and the Agreement on Antidumping under WTO 

which allows the member states to take action against dumping.6 Article VI allows the imposition of anti-

dumping measures only when there is actual dumping of product or like product, material injury to domestic 

market and the causal link between the two.7  

India has incorporated provision of anti-dumping via Section 9A, 9B and 9C in the Customs Tariff Act, 1975. 

On the other hand with respect to competition law, there is no common competition policy for the regulation 

of competition at international level under the framework of WTO. Thus, the competition policy falls into the 

jurisdiction of individual nations. Therefore, the Competition Commission of India (CCI) has been established 

under Competition Act, 2000 which seeks to prohibit unfair trade practices, further healthy competition and 

protect the interest of the consumers.8  

Anti-dumping and competition law are said to be a part of same family having a common origin, however they 

divulge into separate fields.9 Originally, both the laws were considered to be complementary to each other10 with 

anti-dumping law prohibiting selling of products in importing country below the market price of exporter’s 

home country, while competition law deals with ensuring healthy competition by prohibit use of cartelization, 

anti-competitive agreement and merger resulting in abuse of dominance in the domestic market. However, with 

time the two diverged their paths and anti-dumping started being used as a weapon for protectionist measure. 

Thus resulting in abusing the anti-dumping measure to protect the domestic industries from the foreign market. 

                                                      
5 Unnati Ashish Ghia, India -Rethinking Anti-Dumping Duties: A Competition Law Perspective, KLUWER COMPETITION LAW 
BLOG (Oct. 29, 2018, 11.20) PM), http://competitionlawblog.kluwercompetitionlaw.com/2018/07/02/india-rethinking-anti-
dumping-dutiescompetition-law-perspective. 
6 supra note 1. 
7 Indian Anti-dumping Law & Practice, LAKSHMIKUMRAN & SRIDHARAN ATTORNEYS (Oct. 29, 2018, 11:25 PM), 
https://www.lakshmisri.com/Uploads/MediaTypes/Documents/L&S_Indian%20AntiDumping%20Law_2013.pdf. 
8 The Competition Act, 2000. 
9 supra note 3 
10 Ian Wooton & Maurizio Zanardi, Trade and Competition Policy: Antidumping versus Anti-Trust, BUSINESS SCHOOOL-
ECONOMINCS, UNIVERISITY OF GLASHOW (Oct. 29, 2018, 11:25 PM), http://www.gla.ac.uk/media/media_22263_en.pdf 



Also, competition law evolved much faster than the anti-dumping law with extending its jurisdiction to foreign 

players affecting the national market as well.11  

The author for the purpose of analysing the existing conflict between the anti-dumping and competition law 

attempts to classify the conflict at two levels namely objectivity and scope of the law. The objective classification 

tries to distinguish between the goals and purposes of the two laws, while the scope classification deals with 

jurisdiction and price discrimination consideration. The fundamental difference that exist between the two laws 

relates to the objectives and goals that they try to achieve. Anti-dumping measure under Article VI of the GATT 

is concerned with protection of domestic industry from the foreign competitor in the event of dumping of  

product in the importer’s county. It is a trade and commerce policy tool in the hands of government of the 

country which seeks to impose anti-dumping measures to ensure that there is no threat to the domestic market 

players. It fails to take into consideration the consumer welfare. On the other hand, preamble of Competition 

Act, 2000 clearly states the objective which is to ensure healthy competition by providing level playing fields to 

all the market players and the protection of interest of consumers. The act is not concerned with abuse of 

dominance but abuse of dominance resulting in unfair competition. Section 4 of the Act prohibits the abuse of 

dominance by way of predatory pricing, anti-competitive agreement and cartelization; section 5 provides 

regulation of combination crossing certain threshold which may result into abuse of dominance. Clearly, the two 

laws differs in their very objective and purpose.  

With respect to the scope of two laws, they differ in terms of their territorial jurisdiction and price 

discrimination consideration. The anti-dumping law applies in dealing with imported product being sold at lower 

price that the market price of exporter’s own country and thus, having extra-territorial application.12 On the 

other hand, competition law concerns with regulating healthy competition within the domestic market amongst 

the domestic players. That’s to say, anti-dumping law concerns international trade practice affecting the 

domestic industry, while competition law concerns regulation anti-competitive practices ‘within’ the territory of 

India.13However, lately the competition law has extended its jurisdiction to deal with foreign unfair trade 

practices which may cause domestic market distortion. 14 

Price discrimination plays a vital role in both the laws and is considered as an unfair trade practice. Anti-

dumping law under Article VI of the WTO agreement seeks to prohibit price discrimination of any type. On the 

other hand, competition law under Section 4 of the act prohibits only those price discrimination which results 

into abuse of dominance and is against the interest of consumers. The major criticism that anti-dumping law 

faces is that it provides blanket prohibition on any sort of price discrimination which hinders the market 

                                                      
11 Id. 
12  Study on Anti-dumping and Competition Law, ECONOMIC LAW PRACTICE (Oct. 29, 2018, 11: 45 PM), 
https://www.cci.gov.in/sites/default/files/Antidumping_20090420151657.pdf.   
13  Haridas Exports v. All India Float Glass Association, (2002) 6 S.C.C. 600. 
14  supra note 10 



competition as foreign players often resort to dumping as a business strategy with the aim to maximize their 

business profit.15 

Also under Article 2 the anti-dumping agreement, ‘material injury’ is defined as "Material damage to a 

production line, material damage threat to a production line or a tangible delay in establishing such production 

line" which is only concerned with material damage caused to the domestic players. On the other hand, 

competition act under Section 19(3) lays down factors such as entry barriers, driving competitors out of the 

market, benefit to consumers, etc. which needs to be considered while determining the appreciable adverse 

effect (AAE) under Section 3 of the act.16The appreciable adverse effect (AAE) criteria takes into consideration 

multiple number of factors to determine negative effect of abuse of dominance, while ‘material injury’ criteria 

under anti-dumping law is restricted to negative effect on domestic players only. 

ECONOMIC IMPLICATION OF ANTI-DUMPING MEASURES ON COMPETITION LAW  

The underlying presumption under anti-dumping law is the existence of perfect competition in the market 

economy and thus, it is justified to impose to consider any kind of price discrimination as unjustified.17 

However, the competition law considers ‘perfect competition’ as a utopian situation and thus, have discarded 

the presumption long back. Competition law therefore does not treat every price discrimination as unjustified 

but only those which results into abuse of dominance taking into account the existence of imperfect 

competition in the market. The competition law argues that in an imperfect market, businesses often resort to 

price discrimination as their business strategy to lure customers and thus, maximizing their profits.   

Similarly, the definition of ‘relevant market’ finds restrictive scope under anti-dumping law in comparison to 

competition law.18 While determining the relevant market, the anti-dumping law only takes into consideration 

the existence of current domestic producer, without giving any regards to current or future importers.19 On the 

contrary, Section 2(r) of the competition act defines ‘relevant market’ to be consisting of relevant product 

market or relevant geographic market or both. Section 20(4) of the act goes further and lays down the factors 

such as extent of entry barriers, level of competition in the market, actual & potential level of competition 

through export in the market, extent of innovation, etc. which are needed to be considered by the CCI in 

determining the relevant market for the purpose of competition law. 

Thus flawed theoretical presumption of anti-dumping often results into hindering healthy competition in the 

market. Because there are instances when the price discrimination adopted by the foreign exporters seems fair 

from the competition perspective, however it stills ends up offending the anti-dumping law. The brunt of anti-

dumping measures is only faced by the foreign producers and proving hunky-dory for the domestic producers. 

                                                      
15 Naveen Chugh, Anti-dumping and competition law: Indian Perspective, COMPETITION COMMISSION OF INDIA (Oct. 29, 
2018, 11:48 PM), http://citeseerx.ist.psu.edu/viewdoc/download?doi=10.1.1.620.3481&rep=rep1&type=pdf. 
16  The Competition Act, 2000. 
17 Andreas Knorr, Anti-dumping rules v. competition rules, INSTITUTE FOR WORLD ECONOMICS AND INTERNATIONAL 
MANAGEMENT, UNIVERSITAT BREMEN (Oct. 29, 2018, 11:48 PM), https://dopus.unispeyer.de/files/3410/Antidumping.pdf. 
18  Mansi Bahal, ‘Dumping and its effect on competition’, COMPETITION COMMISSION OF INDIA (Oct. 29, 2018, 11:48 PM), 
http://citeseerx.ist.psu.edu/viewdoc/download?doi=10.1.1.646.7881&rep=rep1&type=pdf 
19  Id. 



This often results into unhealthy competition in the domestic market. Therefore unhealthy competition brings 

itself with negative economic implications. 

1. Distortion of normal commercial practice Under the law of economics, the sellers are free to determine the 

price of the product considering the market situation. The sellers thus often adopts price discrimination as 

business strategy to provide incentive to consumer and thereby, maximizing their own profit. Conversely, the 

anti-dumping law prohibits price discrimination of any type which results into negatively affecting the 

commercial practice of the foreign exporter. It is quite evident that not all type of price discrimination results 

into market distortion. As per economic rationale, the sellers adopt price discrimination strategy motivated by 

complex economic consideration such as profit maximization, consumer benefit, loss minimization, penetrating 

pricing at initial stage of business, lower pricing resulting into high sale or predatory pricing.20 Furthermore, 

businesses adopts forward pricing mechanism in technology products and business cycle pricing in industries 

with fixed costs.21Except predatory pricing which aims at driving competing businesses out of the market, other 

price discrimination techniques are aligns to the competition price setting norms.   

 Anti-dumping measures also goes against the theory of comparative advantage put forth by David Ricardo in 

his book ‘Principles of Political Economy and Taxation’ which says that nations have comparative advantage 

over other nation in the production of goods which enables them to sell the product at cheaper rates and good 

quality.22 However, anti-dumping measures on the other hand protects the domestic inefficient industry which 

defeats the Ricardo’s theory. 

2. Significant cost to customers Anti-dumping law concerns with the protection of domestic producer only 

without regarding the general welfare of consumer. This protectionist measure by favouring domestic producers 

enables them to dominate the market as they want. This often goes against the consumer welfare by high cost of 

product, cheaper quality and restricted choice of preference. It also destroys the job opportunities rather than 

creating new ones23 and lastly, anti-dumping measure causes high cost to economy.   

 3. Procedural deficiencies Determination of dumping involves numerous possibilities of manipulation in the 

hands of imposing country. As under the definition of market only the domestic players are taken into the 

consideration and the lack of proper guideline with respect to dumping results into confusion and uncertainty 

for foreign exporters and producers. Under the anti-dumping procedure domestic players also need not prove 

the dominant position of the foreign exporter which has substantial negative effect on them. In addition to this 

even the initiation of dumping investigation causes negative implication as when the dumping complaints are 

lodged, the foreign exporters voluntarily or by the way of cartelization raise price of the products.  

                                                      
20  supra note 17. 
21 Anti-dumping measures (Oct. 29, 2018, 11; 53 PM), http://www.meti.go.jp/english/report/downloadfiles/gCT0105e.pdf. 
22 Gaurav Akrani, Ricardo’s Theory of Comparative Advantage-International Trade, KALYAN CITY LIFE (Oct. 29, 2018, 11; 53 
PM), http://kalyan-city.blogspot.com/2011/02/ricardos-theory-of-comparative.html. 
23  Robert w. McGee, Anti-Dumping Laws As Protectionist Trade Barriers: The Cask For Repeal,THE DUMONT INSTITUTE FOR 
PUBLIC POLICY RESEARCH, Policy Analysis, 1996 



 4. Effect on technology transfer The vague and ambiguous consideration of ‘like product’ under anti-dumping 

measures often results into imposing duties on the products which in realty differs in terms of their 

technology.24 Therefore, it become utmost important to determine the actual product which is causing the injury 

to the domestic players.  

 5. Against principle of WTO Anti-dumping measures being used as a protectionist tool undermine the very 

principle of non-discrimination of WTO and goes against the competition law. Member states are abusing anti-

dumping measure and has actually substituted the use of Article XIX of GATT. 

ADDRESSING COMPETITION CHALLENGES UNDER ANTI-DUMPING REGIME  

The economic non-viability of anti-dumping law and the obvious advantage that competition law offers, 

compels one to argue that there’s urgent need for the reforms in the anti-dumping law. The anti-dumping law 

has failed miserably to protect the interest of all the stakeholders of the community and has also led to unhealthy 

competition in the market. The monistic approach of anti-dumping law towards protection of domestic players 

often results in hurting consumer welfare and the foreign exporters. Anti-dumping law thus are considered as 

most economically inefficient and calls for the major reforms.   

 1. Incorporation of principles of competition law into anti-dumping regime: Provisions like Section 19(3) of the 

Competition Act, 2000 should be incorporated in the antidumping law which would ask the designated authority 

i.e. Director General of Antidumping and Allied Duties (DGAD) under Ministry of Commerce to consider 

principles of competition law while imposing anti-dumping measures on any product. The adjudicating authority 

should clearly be able demarcate the price discrimination which are of predatory nature and which are of 

commercial nature. Current provision of Section 9B of Custom Tariff Act, 1975 although asks the designated 

authority to conduct assessments, but it is restrict to industry alone. Thus, amendment in Section 9B of Custom 

Tariff Act, 1975 be made to enable the adjudicating authoring to consider other factors stipulated under Section 

19(3) of the competition such as barrier to entry, consumer welfare, driving competitors out of the market, 

promotion of technical, scientific and economic development, foreclosure of competition, etc. while imposing 

anti-dumping measures.   

 2. Reference to Competition Commission of India (CCI)25: Adjudicating authority may also refer the matter to 

CCI under Section 21 and 21A of the Competition Act, 2000 which provides that if during the course of 

proceeding before any adjudicating authority it feels that any competition issue has arose, it can make reference 

to CCI.   

3. Redefining ‘price discrimination’ by restricting its scope of predatory pricing: Since any price discrimination 

under anti-dumping law is considered as unfair and unjustified which results into distortion of common 

commercial business practice. Because not all price discrimination causes harmful effect of domestic producer. 
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This, considering that the practice of price discrimination is motivated by complex economic and commercial 

considerations, the definition of ‘price discrimination’ under anti-dumping law should be restrict to predatory 

printing only which aims at driving the competitors out of the market and thus has negative implications of the 

market.   

 4. Incorporation of public interest test: Since anti-dumping law only protects the interest of domestic producers 

without any regards to other stakeholders. The jurisdiction such as European Commission, South Korea, Brazil, 

etc. has incorporated ‘public interest test’ under their anti-dumping regime which mandates the consideration of 

general consumer welfare in imposing anti-dumping duties.26 The Supreme Court of India also highlighted the 

same in the case of Haridas Exports v. Float Glass Manufactures Association27 where it observed that dumping 

of goods below the market price of foreign exporter’s home country cannot be regarded as prejudicial to public 

interest. The price discrimination not necessarily mean that it is against the public interest of the country as it 

often encourages healthy competition, provides consumers choices, cheaper goods and good quality.  

 However, corresponding reforms has to be also made in GATT provisions and Anti-dumping Agreement as 

well. Though a working group in the year 1996 was established to study the “Interaction between Trade and 

Competition Policy”, which however is inactive now.28 General Council of the WTO has further in the year 

2004 declared the interaction between trade and competition policy would no longer form part of work 

programme set out in Doha Ministerial Declaration and the talks have been abandoned. 29Thus, there is need for 

the world competition policy under the WTO regime. 

SUBSTITUTION OF ANTI-DUMPING LAW WITH COMPETITION LAW  

Besides proposing major reforms in the anti-dumping regime, authors have also argued to for the abolition of 

anti-dumping laws and it’s substitution with competition law regime.30 The obvious advantage of competition 

law over anti-dumping law calls for the overhaul in the antidumping law. The competition law is economically 

viable because of its efficient nature in terms of balancing the interest of all the stakeholders. Altogether 

competition law enhances the overall market efficiency of the market.   

Anti-dumping law also do not make sense in the globalised economy where market is limit to a particular nation. 

But with globalisation, it has created a world market to the exchange of goods. Besides, the very intention of 

WTO was to reduce trade barriers and promote free trade. The anti-dumping measure in actuality are against the 

principles of non-discrimination and is anti-globalisation.  31 
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Thus, need is felt for the incorporation of competition agreement under the framework of WTO to properly 

resolve the ever increasing instances of anti-dumping measures.32 It could also be achieved by multilateral 

agreements or regional free trade agreements between the nations whereby they agrees to abolish anti-dumping 

laws and come up with common competition policy.33 That’s to say, common competition policy is the 

precondition for the abolishment of anti-dumping laws.  

Lessons could be learnt from countries like Australia, New Zealand, Canada, Chile, European Union has 

successfully abolished anti-dumping laws though regional trade agreements. The European Union through its 

Treaty on the Functioning of European Union (TFEU), AustraliaNew Zealand through Closer Economic 

Relation Agreement (CER) and Canada-Chile through its Canada-Chile Free Trade Agreement has abolished the 

anti-dumping duties amongst themselves and has created harmonized rule of competition law to regulate 

dumping cases. 34  

The report prepared by Swedish Expert Agency also observed that the abolition of antidumping law at the time 

of its enlargement in 2004 and it’s substitution with common competition policy within the European Union 

has yielded positive results.35 The report points out that the abolition of anti-dumping measure within European 

Union did not cause any injury to the European market in terms of price undercutting and lost market shares. 

The abolition actually resulted in the increase in market shares of accession countries. It also did not result in 

increase of number of anti-dumping measures against third countries. The dumping case after the abolition of 

anti-dumping laws would be thus assessed on the basis of competition law.   

CONCLUSION  

The ever increasing instances of imposition of anti-dumping measures has raised concerned with regards to their 

economic viability in the era of globalization. Anti-dumping measures are abused by the countries by using it as 

protectionism measure, thereby considering only the interest of the domestic producer. The anti-dumping laws 

have failed to take into account the interest of all the stakeholder, to ensure the protection of consumer welfare 

and to accommodate the basic principles of economics. The anti-dumping measure have thus resulted into 

uncompetitive and inefficient market economy. On the other hand, competition law has proved to be more 

economically viable and has obvious advantages over the anti-dumping laws. Therefore, there is crucial need for 

the major reforms in the anti-dumping regime via incorporating principles of competition law under its 

framework or formulation of world competition policy under WTO framework or with substitution of anti-

dumping laws with competition laws. 
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That’s to say, the experience of abolition of anti-dumping measures by the European Union may prove to be 

useful for the countries considering abolition of anti-dumping laws. 

 

  



MARITAL RAPE IN INDIA: ITS CONSTITUTIONAL VALIDITY & 
IMPACT ON SOCIETY 

 Manthan Sharma and Parinaz Fanibanda  

 

Marital rape is not a husband’s privilege, but rather a violent act and an injustice that must be criminalised.1  

-Justice J.B. Pardiwala 

INTRODUCTION 

Marital rape being referred to a husband’s sexual intercourse with his wife by force or without her consent2, is 

yet not a crime that as per current Indian Law system, as it goes totally ignored and unheeded, except for the 

case when sexual intercourse or sexual acts are done by a man with his own wife and the wife being under 15 

years of age is recognised as rape3 as per the exception clause of Section 375 of the Indian Penal Code, 1860. 

Marital rape is in existence in India as a disgraceful offence that has scarred the trust and confidence in the 

institution of marriage.4 It needs to understand that the legislation came into existence so as to protect 

husband’s interest over his property, as the wives were viewed as their husband’s chattel, deprived of all civil 

identity.5 Because women were property, the common law treated rape not as a violation of women, but “as a 

property crime of man against man”. 6 As a result, she did not possess many of the rights now guaranteed to her 

as an independent legal entity, including the right to file a complaint against another under her own identity.7 

Exception 2, which essentially exempts actions perpetrated by husbands against their wives from being 

considered acts of “rape,” is largely influenced by and derived from this already existing doctrine of merging the 

woman’s identity with that of her husband.8  

Most notably, the law protected a father’s interest in his daughter’s virginity and a husband’s interest in his wife’s 

fidelity.9 But the marriage is in modern times regarded as a partnership of equals and no longer one in which the 

wife must be the subservient chattel of the husband.10 

In India marital rape exists as de facto and not de jure. Meaning thereby marital rape as a crime prevails in the 

society but fails to be rightfully recognised by law. It is sheer violation of women’s fundamental right of life and 

dignity. In the present era, the principle of equal treatment of men and women cannot be confined to the 
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prohibition of discrimination based on the fact that a person is of one or other sex11 and hence this historic 

aspect of this legislation cannot sustain. 

A rapist is a rapist no matter his relations to the victim.12 It should be no justification to state that because the 

forced sexual intercourse takes place between a legally wedded husband and a wife, the husband is permitted to 

assault his wife sexually. A wife’s implied consent for sexual acts or sexual intercourse with her husband though 

being valid after marriage, should not be subjected to her being physically forced into that act as to maintain the 

sanctity of marriage or expression of love.  

It should be remembered that every human is born free and is equal in dignity and rights.13 Consequently the 

dignity of the married women in case of marital rape should be protected from her husband, by the Indian laws.   

“Indian women have suffered and are suffering discrimination in silence. Self-sacrifice and self-denial are their nobility and fortitude 

and yet they have been subjected to all inequities, indigents, inequality and discrimination.” 

A CONSTITUTIONAL CHALLENGE TO THE MARITAL RAPE EXCEPTION  

Violation of article 14 

It needs to be understood that the exception clause of Sec 375 in relation to marital rape violates Article 1414 of 

the constitution as it creates a classification between married and unmarried women. The principle of equality 

forbids class legislations but does not reasonable classification which rests upon reasonable grounds of 

distinction15 and therefore, the exception clause is not valid as it does not provide equal protection of law to the 

women.  

The principle of equality enriched in Article 14 is the basic structure of the Constitution16. The doctrine of 

equality under Article 14 which is the basis of Rule of Law is the basic feature of Constitution.17 In Bhudan 

Choudhary v. State of Bihar18 and the case of State of West Bengal v. Anwar Ali Sarkar19, the Supreme Court 

held that for a reasonable classification, a law must fulfil two conditions: 

i. The classification must be founded on an intelligible differentia which distinguishes those that are grouped 

together from others; and  

ii. The differentia must have a rational relation to the object sought to be achieved by the legislation.20  

                                                      
11 National Legal Services Authority v. union of India and Ors (2014) 5 SCC 438   
12 C.R. v. UK, A/355-C, IHRL 2595 (ECHR 1995)   
13 Universal declaration of human right, Article1 
14 Article 14, The Constitution of India, 1950   
15 Chiranjit Lal Chowdhuri v. The Union of India and Ors. AIR 1951 SC 41   
16 IndraSawhney v. Union of India, AIR 2000 SC 498   
17 Raghunath Rao Ganapath Rao v Union of India, AIR 1993 S.C 1267   
18 Bhudan v. State of Bihar, AIR 1955 SC 191  
19 State of West Bengal v. Anwar Ali Sarkar, AIR 1952 S.C 75   
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Here, the exception 2 basically disrupts the very purpose of Section 375 of the Indian Penal Code, 1860, as it 

primarily deals with punishing those people who engage in the callous activity of rape exempts the husbands 

entirely from the very same punishment goes contrary to each other. Because no rational nexus can be 

deciphered between the classification created by the Exception and the underlying objective of the Act, it does 

not satisfy the test of reasonableness and thus violates Article 14 of the Indian Constitution.21 

It is significant to take into consideration that the equality of citizen’s right is one of the fundamental pillars on 

which edifice of democracy rests.22 All actions of State have to be fair and for legitimate reasons.23 If the State 

leaves the existing inequalities untouched by its laws, it fails in its duty of providing equal protection of its laws 

to all persons.24 Every person is entitled to equality before law and the equal protection of laws where the State 

is bound to protect every human being from inequality.25 The requirements for Article 14 as laid down in 

present law require not just nexus between the purpose to be achieved and the law but also that the law is not 

arbitrary.26 

Violation of Article 15 

Marital rape not only violates the principle of consent, dignity, preference and self-governance over one’s own 

body or their thoughts, but also violates the principles of Article 1527 of the Constitution of India, 1950. 

Here the law discriminates women on the basis of their sex only, as an absence of appropriate legislation which 

takes into consideration issues which prevent her from full enjoyment of life similarly to male citizens does not 

allow her to fully enjoy her rights and creates an artificial distinction, which does not guarantee her equal 

protection before the law as guaranteed under Article 1428. The failure of the law to recognize an issue that 

riddles married women results in its lack of protection of married women in the same way it does unmarried 

women and married girl children. The discriminatory act thus here will be tested against the constitutional values 

and such discrimination will not survive constitutional scrutiny when it is grounded in and perpetuates 

stereotypes about a class constituted by the grounds prohibited in Article 15(1). If any ground of discrimination, 

whether direct or indirect is founded on a stereotypical understanding of the role of the sex, it would not be 

distinguishable from the discrimination which is prohibited by Article 15 on the grounds only of sex. If certain 

characteristics grounded in stereotypes, are to be associated with entire classes of people constituted as groups 

by any of the grounds prohibited in Article 15(1) that cannot establish a permissible reason to discriminate. Such 

discrimination will be in violation of the constitutional guarantee against discrimination in Article 15(1)29.  

                                                      
21 Supra, note 8 
22 Delhi High Court Bar Association and Ors. v. Govt. of NCT of Delhi and Ors. MANU/DE/3559/2013   
23 Hari Ram v State of Haryana, (2010) 3 S.C.C. 621   
24 St. Stephen’s College v. University of Delhi, (1992) 1 S.C.C. 558   
25 National Human Rights Commission v. state of Arunachal Pradesh, AIR 1996 S.C 1234   
26 E.P. Royappa v. State of Tamil Nadu, (1974) 4 SCC 3   
27 Article 15, The Constitution of India, 1950   
28 Supra, note 15 
29 Navtej Singh Johar and Ors. v. Union of India (UOI) and Ors, AIR 2018 SC 4321   



Here the judiciary or rather the governments stand of not recognizing marital rape as an offence in itself violates 

the right of such victimized women for justice and equity.   

Violation of Article 21 

It is true that every individual has a right of privacy, more particularly, at his home and hearth and such right 

cannot be infracted even by a co-owner of the self-same property.30  

“Rape signifies the ravishment of a woman against her will or without her consent or with her consent obtained by force, fear, fraud 

or the carnal knowledge of a woman by force against her will”31 

Privacy safeguards individual autonomy and recognises the ability of the individual to control vital aspects of his 

or her life. Personal choices governing a way of life are intrinsic to privacy.32 The severity of this grave act affects 

the victim both physically and mentally. A rapist degrades the very soul of the helpless female.33 Rape dwarfs her 

personality and reduces her confidence level.34 It violates the dignity of a women and her bodily integrity.35 

“Every women has the right to sexual privacy and no one can violate this right”36 

"There is no doubt that a woman's right to make reproductive choices is also a dimension of `personal liberty' as 

understood under Article 21 of the Constitution of India. It is important to recognise that reproductive choices 

can be exercised to procreate as well as to abstain from procreating.37 The crucial consideration is that a 

woman's right to privacy, dignity and bodily integrity should be respected which means that there should be no 

restriction whatsoever on the exercise of reproductive choices such as a woman's right to refuse participation in 

sexual activity or alternatively the insistence on use of contraceptive methods…”38 

“Nature has clothed man, amongst other things, with dignity and liberty so that he may be free to do what he will consistent with the 

freedom of another and to develop his faculties to the fullest measure necessary to live in happiness and peace”39 - -S.A. Bobde, J 

Study of Marital Rape with International Perspective  

Earlier in England, a man could not be held guilty for as a principal of rape upon his wife but the marital rape 

exemption was abolished in its entirety in 1991, in R v. R40 by The House of Lords for it being offensive 

common-law fiction, which no longer represented the position of a wife in present day society, and that it 

should no longer be applied.41  
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Although some progress towards criminalizing domestic violence against the wife took place in 1983 when 

Section 376-A was added in the Indian Penal Code, 1860, which criminalized the rape of a judicially separated 

wife.42 It was an amendment based on the recommendations of the Joint Committee on the Indian Penal Code 

(Amendment) Bill, 1972 and the Law Commission of India.43 The Committee rejected the contention that 

marriage is a licence to rape. 

Article 5144 states that the state should respect international laws. The fundamental rights and the Directive 

Principles together constitute the core commitment to social revolution, and together they are the conscience of 

the constitution. To give absolute primacy to one over the other is to disturb the harmony of the constitution.45 

The basic principles of human rights such as equality, liberty, non-discrimination are upheld by the Universal 

Declaration of Human Rights.46 As per the Convention on the Elimination of all forms of Discrimination 

Against Women47 and being a part of the international community, the state shall strive to ensure that there is 

no discrimination between the sexes and even within the sex as in this case i.e. married and unmarried women. 

Article 6, 7, 10 and 26 of ICCPR48 states that no one shall be subject to torture, as marital rape being so 

inhuman and cruel amounts to torture which are against the position that are established by the international 

laws.  

Moreover the directives under Part IV are fundamental in the governance of the country49 and fundamental 

rights are a means to achieve the goals specified in the Directives, and they must be construed in the light of 

Directive Principles.50  

CONCLUSION  

Thus, being conscious of the need of the time, the issue of marital rape should be taken up seriously and should 

be given due recognition and constitutional validity in the Indian law.  

The men and women should be kept at par and equal in the eyes of law. A man should not put his ego or, for 

that matter, masculinity on a pedestal and abandon the concept of civility. Egoism must succumb to law. 

Equality has to be regarded as the “summum bonum” of the constitutional principle in this context38. The 

Constitution being supreme law51 all the organs and bodies owe their existence to it. None can claim superiority 

over the other and each of them has to function within the four corners of the Constitutional provisions.52 For 

such reasons, marital rape should be recognised as a criminal offence in violation of Article 14, 15 and 21 of the 
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Constitution of India and also on the basic paramount’s of disgracing, degrading and torturing a wife and her 

rights by way of forced sexual intercourse.   

 

  



CARTELISATION AND ROLE OF CCI IN INDIA 

                                                                                                                      Boncy Mathew 

INTRODUCTION 

“Adam Smith considered business collusion as an omnipresent enticement, a 'scheme against the general 

population' that was harmful to the activities of a market economy. Collusion and comparable courses of action 

has been an irrelevant collaboration for the business heads to keep up a vital separation from any risky test that 

is destructive to their associations and adventures. To legal authorities who must execute competition law, 

collusion is a continuous issue that sneaks among an enormous number of business transactions happening each 

year in an unpredictable developing economy, anyway isn't for each situation easy to find or even portray. 

Certainly, the vast majority of the writing pursues Adam Smith in accepting the sole objective of inter firm 

cooperation to be a connivance against the consumer. Recently, Irwin Stelzer1 depicted it as ‘a practice without 

defenders in the economics profession’. Cartels are the very antithetic of competition, to an effective free 

market and are unfair to consumers. They enable small and inefficient competitors to join to appreciate the easy 

life at the expense of their consumers. Though monopolies can sometimes produce more significant 

effectiveness, cartels, by definition, have no efficiency - enhancing potential at all.” 

“The Competition Act, 2002 clearly prohibits anti-competitive agreements, abuse of dominant position by 

enterprises and regulates combinations via mergers and acquisitions that may hurt competition in India. Thus, 

the Act provides a formal and legal framework for ensuring competition and preventing abuse of market power 

and control in the Indian economy. Competition Commission of India (CCI), the statutory body established 

under the Act is also expected to protect the interests of consumers and ensure freedom of trade in the market 

in addition to elimination of practices that curb competition throughout India. The objective of CCI is to play 

an overarching role as a market regulator across all sectors with the focus on anti-competitive behavior of 

enterprises that may distort competition. In addition, it is mandated to work in tandem to carry out competition 

advocacy and to prevent any activities that have an appreciable adverse effect on the competition in India. In 

this globalized era, the business activities in any part of the world can impact the Indian market, and vice versa. 

This process of integration will only grow in the future. The Competition Act is devised in a manner wherein 

this process is given due consideration and therefore the Competition Commission of India (CCI) is empowered 

to take cognizance of such anti-competitive effects in the Indian market irrespective of the place where the 

agreement was actually formulated. As legislations with regard to specific sectors neither defines cartels or abuse 

of dominance nor provides the investigative mechanism to establish such economic irregularities, the 
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Competition Act, 2002, has an overriding effect and envisages that it shall have jurisdiction in addition to and 

not in derogation of other laws.2” 

LEGAL BASIS 

“The Competition Act's sections on cartels are fairly potent. Unlike the predecessor MRTP Act, it clearly defines 

a cartel. Also, while Section 2(a) of the MRTP Act defined an agreement to include "any arrangement or 

understanding", the corresponding definition in Section 2(b) of the Competition Act defines it to include any 

"arrangement or understanding or action in concert... whether or not such arrangement, understanding or action 

is formal or in writing". Section 3(3) lists the four most pernicious types of cartel agreements (agreements to fix 

prices, restrict supply, allocate markets or customers, or rig bids), and specifies that they will be presumed to 

have an appreciable adverse effect on competition.3 This obviates the need for the CCI to prove anticompetitive 

intent and effects - a requirement that had crippled the MRTP Commission. Furthermore, in addition to 

ordering discontinuation of 14 September 1, 2012 anticompetitive agreements, the CCI can impose substantial 

monetary penalties on participants in a cartel: up to three times its profits or 10% of turnover, whichever is 

higher, for each year that the cartel agreement was in effect.4” 

 

CARTEL ENFORCEMENT BY CCI 

“ Since the provisions of the Competition Act, 2002 (the Act) governing anti-competitive agreements came into 

force on 20 May 2009, CCI has been active in the investigation and enforcement against cartels. All these 

decisions relating to cartels is based on various details such as the source of information, nature of allegations, 

evidence collected, arguments put forward by the parties to rebut the presumption of Appreciable Adverse 

Effect on Competition (AAEC), tools and methods of analyses used by the CCI to evaluate evidence and 

arguments, arguments rejected by the CCI, arguments accepted by the CCI, nature of the orders and nature of 

CCI intervention or remedy.”” 
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The table is from the ICN Special Project 2018 on Cartel Enforcement and Competition 

INTERVENTIONS MADE SO FAR 

In assessing the regime, the various methods/tools adopted by the CCI in cartel enforcement are critical. In the 

infringement decisions relating to violations of Section 3(3) of the Act, the CCI has: 

(a) imposed penalties on enterprises, trade associations and their office bearers; 

(b) passed cease and desist orders, the breach of which could be a criminal offence under Section 42 of the Act; 

(c) required trade associations to disengage from collecting price information; 

(d) disqualified office bearers of trade associations responsible for repeated contraventions; 

(e) ordered alteration of the infringing conduct; and 

(f) directed introduction of competition compliance procedures. 

“The CCI has consistently sought to make interventions through advocacy initiatives with government bodies as 

well as private enterprises. Further, with a view to identify elements in various government enactments and 

policies that can potentially restrict the ability of economic agents to effectively compete at the market place, the 

CCI has framed ‘The Competition Commission of India (Competition Assessment of Economic 

Legislations and Policies) Guidelines, 2016’”  

“These Guidelines would facilitate an objective and transparent assessment of existing and upcoming economic 

legislations and policies made both at the central and at the state level, from a competition perspective.5” 
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CCI ACTIVITY IN FOCUS SECTORS 

The sectors which are prone to cartelisation are:- 

• Entertainment; 

• Pharmaceuticals; 

• Public procurement; 

• Other Transport (excluding railways); 

• Construction & Cement; 

• Agriculture/Agro processing; 

• Banking and Finance; and 

• Real Estate. 

ENTERTAINMENT 

“The film and television sector has seen a significant amount of antitrust churn in India. The CCI has initiated 

and/or taken action against enterprises active in this sector on twenty (20) occasions. This sector has also seen 

one of the first substantive decisions on merits by the Supreme Court of India in Competition Commission of India 

vs. Coordination Committee of Artists and Technicians of West Bengal Film and Television & Ors.(Bengal Artists Case)6.” 

FILMS AND TELEVISION 

“There are nineteen (19) cases under this head. The case of FICCI – Multiplex Association of India vs. United 

Producers/ Distributors Forum & Ors.7 was the first antitrust case in India where the CCI passed an affirmative 

order under Section 27 of the Act which included, (i) ability of the producers/distributers to control release of 

films, (ii) pre-meditated and calculated joint stand taken by the producers/distributers in their face-off with the 

multiplexes; (iii) convenient existence of forum for cartel-forming in the guise of active associations of 

producers/distributers; (iv) geographical concentration of the film industry in Mumbai, enabling intense and 

regular interaction necessary for cartels; (v) policing of the cartel “agreement” and ability of punishing any 

violators of the cartel agreement as evidenced from letters written with impunity to members; (vi) open threats 

of dire consequences to intimidate members who may not be too willing to abide by the cartel agreement; and 

(vii) complete ownership and control of their films by the producers/ distributers, gave them a commanding 

position to dictate terms.” 
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“Given that this was the first substantive case under the Act, CCI imposed a token penalty of only INR 0.1 

million on each of the opposite parties. In appeal, the COMPAT agreed with the findings of the CCI and left 

the penalty unchanged, as it was considered ‘insignificant and tends to be on the lenient side’.” 

CABLE & DTH 

“There is a single case under this head, which deals with issues of interoperability of Direct To Home (DTH) 

hardware. In Consumer Online Foundation vs. Tata Sky Limited and Ors8 the allegation was that DTH service 

providers such as Dish TV India Ltd, Tata Sky Ltd, Reliance Big TV Ltd. and Sun Direct TV Pvt. Ltd, were 

allegedly restraining competition in the market by preventing interoperability between hardware and DTH 

signals provided by different manufacturers and DTH service providers. On consideration of the DG report 

and the Telecom Regulatory Authority of India (TRAI) recommendations on interoperability issues faced by 

subscribers, the CCI observed that the technical problems associated with interoperability can be resolved by 

sectoral regulators like TRAI. According to the CCI, there was no evidence that the market practice was a result 

of any action in concert by various DTH service providers, and hence they could not be said to be in 

infringement of the provisions of Section 3 of the Act. Further, the CCI held that there was no evidence that the 

DTH operators entered into an agreement not to compete with each other by mutually agreeing to avoid 

interoperability or by any other means. Accordingly, it was held that no case for a violation of Section 3(3) of the 

Act was made out in this case.” 

 PHARMACEUTICALS DISTRIBUTION 

“The CCI has, over the years, extensively scrutinized practices in the pharmaceutical industry, and some of its 

interventions have demonstrably resulted in industry-wide changes. Even government committees have 

recognized the important role played by CCI in ensuring that the pharmaceutical sector in India delivers efficient 

outcomes consistent with public interest, economic development and consumer welfare. Since its inception, the 

CCI has passed final orders in thirteen (13) cases dealing with cartelisation in the pharmaceutical sector. By and 

large, most of the interventions of the CCI have been directed at the pharmaceutical distribution chain and in 

particular at the All India Organization of Chemists and Druggists (AIOCD) and various other state-level 

associations of chemists and druggists. The first substantive order passed by the CCI in this regard, was in the 

case of Varca Druggist Chemist  Ors. Vs. Chemists and Druggists Association, Goa9 where the informant alleged that 

the Chemists and Druggists Association, Goa (CDAG) where the CCI passed a prima facie order under Section 

26(1) of the Act directing the DG to cause an investigation into the matter. Similar facts were considered by the 

CCI in two other cases transferred from the Director General of Investigation and Registration (DGIR-
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MRTPC), i.e. in the case of Vedant Bio Sciences vs Chemists & Druggists Association of Baroda and the Belgaum District 

Chemists and Druggists Association v. Abbott India Ltd. & Others10.” 

 PUBLIC PROCUREMENT 

“The antitrust activities have mainly related to procurement in railways, healthcare and defence. It is estimated 

that the railways procure over INR 250 billion worth of goods and services annually.This sector has seen a 

substantive decision on merits by the Supreme Court in Excel Crop Care Ltd. vs Competition Commission of India & 

Anr11. The Supreme Court held that the defence of price parallelism being a general feature of oligopolistic 

markets does not hold good in bidrigging cases. While upholding the order of CCI, the Court also noted that 

parallel behavior is a strong evidence of cartelization unless the same corresponds to the normal market 

conditions.” 

“In Re Brushless DC Fans and other electrical items12, the CCI conducted a qualitative analysis of documentary (bid 

documents), oral (recorded statements) and forensic (call data records and e-mails) evidence. For instance, it 

compared prices shared through e-mail and prices quoted in the bid documents and corroborated the recorded 

statements with the call data records. The CCI passed a cease and desist order along with different monetary 

penalties for different parties.” 

“The CCI order in Re: Deputy Chief Materials Manager, Rail Coach Factory vs. Faiveley Transport India Limited & Others 

13exonerated the opposite parties in this case due to lack of evidence and because it felt the railways procurement 

system itself was not conducive for competition.This order was upheld by the COMPAT. 

There were also some cases brought before the CCI where the allegations were dismissed at the prima facie stage, 

usually because no cogent material was presented by informants or the accused parties were not engaged in 

similar activities. However, the cases of bid-rigging continue to be a priority for the CCI since this pernicious 

form of anti-competitive practice affects the tax-payers adversely.” 

AIR TRANSPORT AND ACTIVITIES OF TRAVEL AGENTS IN THE AIR TRANSPORT 

SECTOR 

“In the air transportation sector, till date there has been only one instance where the CCI has found a violation 

of Section 3 of the Act. In Express Industry Council of India v. Jet Airways(India) Ltd. & Ors. (Express Industry)14 the 

CCI imposed a penalty upon three airline operators for violation of Section 3(3)(a) of the Act, for indulging in 
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anti-competitive conduct by (i) levying fuel surcharge (FSC) at a uniform rate from the same date by the three 

airline operators, and (ii) a uniform increase in FSC despite fluctuations in fuel price. The CCI found a 

contravention of Section 3(3)(a) of the Act, as there was parallel behaviour by the airlines, for which no 

sufficient explanation was given. However, this matter was remanded by the erstwhile COMPAT to the CCI on 

procedural grounds.” 

“It also inquired into whether a strategic alliance for joint network and route rationalization between Jet Airways 

and Kingfisher Airlines resulted in any competition concerns, but it found the agreement to be pro-competitive 

by reducing costs and facilitating passenger travel.” 

PORTS 

“ In Cochin Port Trust v. Container Trailer Owners Coordination Committee (CTOCC) & Ors. (Cochin Port Trust Case)15, it 

was alleged that the imposition of a ‘turn system’ by CTOCC was anti-competitive as it, (i) led to the unilateral 

fixation of prices, leading to unnecessarily high freight rates; (ii) restricted registered transporters from operating 

for Export-Import (EXIM) containers, affecting the supply of EXIM containers and raising rates for EXIM 

trade, and (iii) restrained outside transporters from lifting the containers which impeded the ability of users to 

hire container trailers of their choice.” 

“The CCI held the opposite parties and ten (10) of their office bearers to be in contravention of Section 3(3)(a) 

of the Act as (i) they could not adequately justify the price fixing; (ii) the turn system was an excessively 

restrictive mechanism; and (iii) arguments that external factors had affected pricing were implausible. 

Accordingly, a cease and desist order was passed but no penalty was imposed.” 

“Swastik Stevedores Private Limited vs Dumper Owner’s Association (DOA) (Paradip Port Trust Case) 16concerned 

allegations of collusion in determining the sale price of; and limiting and controlling the service of dumpers. The 

CCI noted that members of the DOA were not allowed to negotiate rates for providing dumper services to their 

customers, and thus stevedores were forced to abide by the rates decided by DOA. The CCI held that the DOA 

and five (5) of its  office bearers had determined rates for provision of dumper services for intra-port transport 

operations within the Paradip port restricted area, in violation of the Act. Accordingly, the CCI imposed a 

penalty on the DOA and its office bearers.” 

ROAD TRANSPORT 

“The CCI assessed whether the directions given by the All India Motor Transport Congress (AIMTC) to their 

member transporters to uniformly raise truck freight rates by 15 per cent across the country owing to a diesel 

price hike of INR 5 per litre, amounted to a violation of Section 3 of the Act. While examining the evidence 

presented by the DG, the CCI observed that various press reports had appeared in the media indicating that the 
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president and the spokesperson of AIMTC had given statements suggesting the freight charges be increased if 

the hike in diesel prices was not rolled back by the government. The CCI stated that unless there was a meeting 

of minds amongst the members, similar statements containing identical issues would not have been issued.” 

“Importantly, the media statements and interviews given by AIMTC also indicated anticompetitive conduct by 

AIMTC. The CCI’s decision was set aside by the COMPAT on account of lack of evidence that such a directive 

was issued or received by the members, and in view of the fact that a 15 per cent increase in prices had not, in 

fact, been given effect to by all the members. In another case, the CCI examined the conduct of the Kiratpur 

Sahib Truck Operators Cooperative (KSTOC)17 and its member truck owners regarding placement of orders for truck 

services through KSTOC only and restriction of truck owners to directly compete for orders. The CCI did not 

find a prima facie case as there was no cogent evidence indicating collusion and the increase in prices could have 

been due to increased demand.” 

CONSTRUCTION / CEMENT 

“In Builders Association of India v. Cement Manufacturers Association & Ors.18, Builders Association of India filed the 

information under Section 19 of the Act against eleven (11) cement manufacturers representing approximately 

60 per cent of the market, alleging violations under Sections 3 and 4 of the Act. The data furnished by the 

cement manufacturers revealed that (a) price movements were similar across manufactures, indicating prior 

consultation on price movements; (b) cement manufacturers were not able to explain away their low capacity 

utilization even during the period when demand was high; (c) cement manufacturers were trying to take 

advantage of the demand situation to earn better margins on sales rather than producing at the competitive level 

and (d) there existed a system of exchange of price information among the members of association on weekly 

basis across the country, which enabled them to take collective decisions about future price changes. 

Consequently, the CCI concluded that the cement manufactures were controlling the supply of cement in the 

market by way of some tacit agreement and had indulged in collusive price fixing. Based on the DG report, the 

CCI passed an order holding the cement manufacturers and the Cement Manufacturers Association in 

contravention of the provisions of Section 3(3)(a) and 3(3)(b) read with Section 3(1) of the Act, and imposed a 

penalty of 0.5 times of the net profit for FY 2009-10 and 2010-11. On appeal, the COMPAT set aside the order 

on procedural grounds and remanded the matter to the CCI. However, a fresh hearing by the CCI yielded 

exactly the same result and a penalty cumulatively amounting to INR 63 billion was imposed.” 

“In Re Alleged Cartelisation by Cement Manufacturers v. Shree Cement & Ors19, it was alleged in the complaint that 

cement prices were stable between INR 125 and INR 145 per bag between 2003 and 2005, but started 

increasing in December 2005, reaching INR 210 to INR 230 per bag in January 2006.” 
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“Further, there was no corresponding increase in input costs, taxes or demand to justify this. It was also alleged 

that the cement manufacturers resorted to unfair trade practices by underproduction or choking up of supply in 

the market, thereby raising the sale prices. The CCI vide its order dated 30 July 2012 passed under Section 27 of 

the Act inter alia imposed a penalty of INR 3.9 billion upon Shree Cement Limited (all the other parties in this 

case were also parties in Case No. 29 of 2010 where they were found to be in cartel and were penalized). The 

matter was tagged along with the main cement case on appeal and followed the same course.” 

“In Re: Director, Supplies  Disposals Haryana v. Shree Cement Limited & Ors.20, a reference was 

made to the CCI under Section 19 (1)(b) of the Act against a number of cement manufacturers that participated 

in a tender in August 2012 floated by the State of Haryana. As per the reference, it was alleged that the cement 

manufactures had colluded with each other and engaged in bid-rigging. The CCI found the cement 

manufactures guilty of contravening Section 3(3)(d) read with Section 3(1) of the Act and imposed a penalty of 

0.3 per cent of the average turnover for FY 2012-13, 2013-14 & 2014-15, cumulatively amounting to INR 2.06 

billion.” 

“In Re Manufacturers of Asbestos Cement Products21, a complaint was made to the Serious Fraud Investigation Office 

(SFIO) alleging that the manufacturers of Asbestos Cement Sheets (ACS) had formed a cartel under the garb of 

their association and had restricted output by forcing members to close plants and increased price. A reference 

was made to the CCI by the SFIO and the CCI initiated a preliminary inquiry. The CCI, however, did not find 

sufficient evidence to hold collusion amongst the ACS manufacturers and closed the case under Section 26(6) of 

the Act.” 

AGRICULTURE / AGRO-PROCESSING 

“Agriculture comprises establishments primarily engaged in growing crops, raising animals, and harvesting fish 

and other animals from a farm, ranch, or their natural habitats. On the other hand, the agro-processing industry 

involves transformation of products originating from agriculture. In Re: Sugar Mills case, the CCI conducted 

qualitative assessment of available oral depositions, press releases, letters, minutes of the meetings of the 

relevant associations, newspaper articles and price data. The CCI also considered the regulatory framework of 

the sugar industry and concluded that the sugar industry does not operate within the free market and therefore, 

the possibility of successful cartelization of sugar prices was remote. Accordingly, the matter was closed under 

Section 26(6) of the Act.” 

“In  Re: Indian Sugar Mills Association and Ors. vs. Indian Jute Mills Association and Others (Jute Case)22, the primary 

allegation related to anti-competitive agreement between the members of the Indian Jute Mills Association 

(IJMA) and the Gunny Trade Association (GTA) for the fixation of sale price of jute packaging material. The 

CCI considered the material available on record, including Daily Price Bulletins (DPB) issued by GTA and 
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correspondences exchanged between the GTA and IJMA, and observed that members of IJMA communicated 

with GTA in relation to DPBs and in fact, followed the prices mentioned therein. Thus, the CCI concluded that 

IJMA and GTA agreed to control and to determine the prices of jute bags. Accordingly, the CCI, in addition to 

passing a cease and desist order, imposed a penalty of 5 per cent of the average turnover of the previous three 

years. The CCI also directed the Ministry of Textiles, Government of India to consider reassessing the current 

market situation and strive to remove the distortions which militate against the principle of competitive 

neutrality. The COMPAT did not agree with the order of the CCI and allowed the appeal and hence the 

impugned order was set aside.” 

“In Cartelisation in sale of Sugar Mills by the Uttar Pradesh State Sugar Corporation Limited (UPSSCL) and the 

Uttar Pradesh Rajya Chini Evam Ganna Vikas Nigam Limited (UPRCGVNL) (Sugar Mill Sale case) the primary 

allegation against the opposite party was the lack of competition in bidding process of sugar mills. The CCI 

examined (i) the circumstances surrounding sale of sugar mills including interventions by the High Court of 

Delhi; and (ii) the policy of Government of Uttar Pradesh for sale of sugar mills to private players, in addition to 

relevant circulars/notifications/notices, bidding method and process of sale, etc. to observe that the onerous 

and litigious nature of the property itself acted as deterrent for prospective purchasers from bidding. As a result, 

the CCI concluded that there was no contravention of Section 3(3) and the matter was closed under Section 

26(6) of the Act.” 

BANKING AND FINANCE 

“The banking and finance sector in India has not seen a lot of activity in terms of cartel enforcement and so far 

there has only been one instance, in the case of Rashtriya Swasthya Bima Yojna v. National Insurance Co. Ltd.23, 

where the CCI has found the existence of a cartel. In the abovementioned case, the CCI ordered an 

investigation into the conduct of four public sector general insurance companies, i.e., National Insurance Co. 

Ltd., New India Assurance Co. Ltd., Oriental Insurance Co. Ltd. and United India Insurance Co. Ltd. 

(Insurance Companies). It was alleged that these four companies had created a cartel to increase the premium 

for Rashtriya Swasthya Bima Yojna of the Government of Kerala. The CCI levied a total penalty of INR 6.7 

billion on the Insurance Companies for manipulating the bidding process initiated by the Government of 

Kerala.81 The CCI relied upon the ‘direct evidence’ to determine the collusion such as (i) minutes of meetings 

between the Insurance Companies, (ii) internal office notes that recorded the strategy for future course of action 

and (iii) the statements of individuals provided during the investigation undertaken by the DG..” 

“Other than the abovementioned case, there have been several cases in the banking and finance sector where 

the CCI has: (i) either not formed a prima facie opinion of an infringement; or (ii) has concluded that there has 

been no contravention of Section 3(3) of the Act post the investigation by the DG. In arriving at such 

conclusions, the CCI has noted that circumstantial evidence such as parallel behaviour and charging similar 

interest rates cannot be considered to be an act of collusion unless such activity is substantiated with additional 
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evidence or plus factors. In one instance the CCI also formed a prima facie opinion of no contravention as the 

proposed arrangement had sufficient efficiency justifications.” 

REAL ESTATE 

“The CCI has been called to adjudicate on several cases of alleged cartelisation in the real estate sector, all but 

one of these cases have been dismissed at the prima facie stage. The only case that saw further investigation was 

also ultimately dismissed. The vast majority of cases concern allegations of collusion among builders to the 

detriment of end consumers, manifesting in the form of exploitative builder-buyer agreements. In Jyoti Swaroop 

Arora v. Tulip Infratech Ltd. & Ors 24, the only case that saw a detailed investigation, the primary allegation was 

that the opposite parties were colluding by signing a common code of conduct and imposing exploitative 

agreements with common clauses upon buyers. After a detailed investigation by the DG, the CCI concluded 

that there was not enough direct or circumstantial evidence to indicate collusion, and that the evolution of 

common clauses and codes of conduct are common in many markets to aid efficient functioning. All other cases 

where informants have alleged collusion among builders have been dismissed at the prima facie stage – either 

there has been no evidence of collusion, or because the agreements fell out of the purview of the Act. The 

preponderance of cases brought before the CCI in this sector suggests that the sector is not functioning 

efficiently, and that there are perhaps underlying structural issues causing this. As the CCI has noted in Jyoti 

Swaroop Arora v. Tulip Infratech Ltd. & Ors, consumers continued to face hardships and several industry practices 

appeared plainly exploitative.” 

“There appeared to be no pressure on industry participants to improve services, and self regulation in the sector 

has seen declining standards. The CCI’s view has been that consumers repeatedly faced problems not because of 

lack of competition among builders, but because the real estate sector had remained largely unregulated, with a 

lack of adequate consumer protection. Accordingly, it had recommended that Parliament take immediate and 

urgent steps by enacting the Real Estate (Regulation and Development) Bill, which would establish a sector 

regulator, the Real Estate Regulatory Authority (RERA), and contain clauses which would adequately address 

concerns surrounding consumer protection. Accordingly, the Real Estate (Regulation and Development) Act, 

2016 (RERD Act 2016) was passed by the Parliament in March 2016 with a view to coming into force on 1 May 

2017. At the time of writing, while the Central Government and several State Governments have notified 

corresponding statutes, the rest are in the process of notification.” 

CONCLUSION 

“The Indian experience shows that, in nascent and evolving competition regimes, cartels may not be 

concentrated only in well-known conventional hotspots. Of the sectors which are internationally regarded as 

hotspots of cartel activity, such as public procurement, construction/ cement and agriculture/ agro-processing 

have seen infringement decisions in India. Infringements have also been found in sectors which are not 

seemingly prone to cartel formation such as pharma distribution and entertainment. Majority of the 

                                                      
24 Jyoti Swaroop Arora v. Tulip Infratech Ltd. & Ors (Case 59 of 2011) Order dated 3 February 2015. 



infringement findings of the CCI reveal certain striking characteristics that may be common across transitional 

economies: (i) an extremely strong trade association forms the fulcrum of the cartel; (ii) the participants of these 

association are often small or micro enterprises or individuals with a low business turnover; and (iii) these 

participants operate in the informal sector, with a high degree of self-regulation. The association culture in large 

number of cases may be an attempt at increasing bargaining power and creating a collective insurance policy by 

small, unsophisticated service providers.” 

  



STATE UNDER ART. 12 - INTERPRETATION AND SCOPE 

 NAMAN SHARMA  

INTRODUCTION 

Article 12 as under the constitution of our country defines the term “state” against which the fundamental rights 

can be claimed by the citizens of the country. The article is under chapter III of the constitution which discusses 

the fundamental rights available to the citizens of our country. The reason why this particular chapter starts with 

defining the state in first place is that it should be first made clear that against whom the rights enshrined under 

part III of the constitution can be enforced. Under Art. 12  State is defined as – “In this part as otherwise 

requires, “the State” includes the Government and Parliament of India and the Government and the legislature 

of each of the states and local or other authorities within the territory of India or under the control of the Govt. 

of India.”1 

The definition given under Art. 12 is not an exhaustive definition and is applicable for purpose of Part III 

meaning to say, the state instruments and agencies are also included and are subject to constitutional restraints as 

given under this part of the constitution.2 This definition cannot be said to be exhaustive also in a sense that if a 

private body is there and the same is discharging a public function or a person or body that is under the duty to 

discharge a function as delegated to such a person or body under any statute is also covered under the writ 

jurisdiction.3 

The current paper majorly discusses the scope of this article. Further it also tries to analyse the various 

interpretations to the key factors of the article as provided by the Hon’ble S.C. through various case laws. The 

paper tries to show how the wide interpretation of this article has in various instances included many such 

institutions into its ambit that it has changed scenario of many things in our country and also changed the way 

rights of citizens of our country are enforced. The paper furthermore shows that how various institutions that 

are included in the ambit of state through such interpretations acted when such judgments were passed and also 

its impact on the country as a whole. Few examples of the same can be the inclusion of quasi judicial bodies in 

the ambit of state in some of cases and the contradicting view of court in some of the similar cases. Also, the 

cases relating to co-operative societies that whether they can be included in such definition. Thus the paper in 

toto tries to collect all the ratios and thoughts of eminent jurists over the scope and ambit of the definition of 

state as per Art. 12. 
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STATEMENT OF PROBLEM 

 Art. 12 of the constitution is the soul for enforcement of fundamental rights as enshrined under part III of the 

constitution. As it is the basic principle underlying the enforcement of fundamental rights that fundamental 

rights can only be enforced against the state and its authorities, it has always remained a bone of contention 

whenever the question of enforcement of fundamental rights. Thus it is necessary for the hon’ble apex court to 

have a proper interpretation of Art. 12 for a judicious enforcement of fundamental rights and to make available 

to all the fundamental rights as a re enshrined in our constitution. The interpretation part of Art. 12 is the most 

problematic scenario faced by the courts as the courts for 1950s tried to give a proper interpretation to various 

words which are present in Art. 12 as per the need of the hour and many of them being overruled due to non-

synchronisation with the later situations of the country. 

REVIEW OF LITERATURE 

 This research paper has so far been written by analyzing various books: ‘Indian Constitutional Law’ 7th Edition 

by M.P. Jain, ‘Casebook on Indian Constitutional Law’ by Durga Das Basu and ‘The Constitutional Law of 

India’ by J.N. Pandey. Furthermore these article were analyzed which are: Expanding scope of article 12 of the 

constitution of India and recent developments by Dr. Mita Poddar. State under Article 12 of the Indian 

Constitution by Prof(Dr) Ranbir Singh, Article 12- Critical Analysis and Judicial Interpretation by Rohit Bafna & 

Nitin Mittal. 

OBJECTIVES  

1. To analyze the development of Art. 12 and its scope after consideration to judgments held by the Apex 

Court.  

2. To analyze the impact on the interpretation of law and change in the application of fundamental rights on 

various facets of society. 

HYPOTHESIS 

The various interpretations by courts of the terms as used under Art. 12 of the Indian Constitution has 

completely changed the application of Fundamental rights and claiming the same by citizens against various 

institutions. 

RESEARCH QUESTIONS 

1. What are the various facets of authorities discussed in Art. 12 at its inquest? 

2. Whether the broadening of interpretation of various words as under Art. 12 helping the common man 

of  the country? 



3. Whether interpretation of wordings of article by the SC and changes brought to the system by the same 

has been fruitful? 

METHODOLOGY 

This research paper will be approached using the doctrinal research methodology, basing the research on 

secondary sources. The research has been done by studying various case laws, research papers and article and 

certain books for proper analysis and interpretation. The case laws help in understanding the evolution of and 

the scope of enforcement of the fundamental rights by the citizens of our country. The various research papers 

and books explain the viewpoints of scholars and their analysis of state which further clarifies the interpretation 

of the same.  

DEFINITION OF STATE  

The word State is defined under Art. 12 of the constitution of our country, which says “In this part, unless the 

context otherwise requires, “the State” includes the Government and Parliament of India and the Government and the Legislature of 

each of the States and all local or other authorities within the territory of India or under the control of the Government of India.”4 

This article defines state for a specific reason that all the fundamental rights which are enshrined under part III 

of the constitution can only be claimed against the bodies as defined under this article.5 For the protection of 

fundamental rights of the citizens of a country the definition of authorities against which such enforcement can 

be done has to be a comprehensive one and therefore Art. 12 gives a wide meaning to the word ‘state’ and tries 

to include everything that can severe the interest of general public thus including not only the executive and 

legislative institutes of the country but also the organs of local authorities. Further it is necessary for the state to 

enact every law in consonance with the fundamental rights as the same is an obligation on the state.6 The point 

of ponderance under this article is the term “other authorities” as the expression has no definition anywhere in 

the constitution of our country nor does any statue defines the scope of these wordings.  

This remains the aspect of Indian constitution as far as the definition of state is concerned however different 

political philosophers and thinkers in various ways have defined state from various facets, ideas and opinions. 

The thinking of these philosophers definitely helps us in getting a clear picture of the concept of state.  Maclver 

considered Greek Polis to be false categorisation of state and considered them as a city community. He 

considered polis only to be the part of state as much as pithecanthropus be considered part of human race.7 

Professor Glichrist further defined the state as – a concept of political thought which has a number of people 

living in a defined territory and have government above them which acts as an organ for their safety.8 Moreover 

state was also finely defined by Robert A. Dahl who said that “The political system made up of the residents of the 

territorial area is a State”.9 Lastly U.S. supreme court’s interpretation of state can also be discussed where in the 
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case of Virginia v. Rives10 , it held that State can only act through its three wings that are executive, judiciary and 

legislature and not in any other way. 

ENFORCEMENT OF FUNDAMENTAL RIGHTS 

The identity of any of the states is through the rights that the citizens of that particular states are able to 

exercise. It is said that the natural law principles are deemed to be the higher law, higher than any law existing on 

the land thus fundamental rights which are considered to be a modified form of natural rights11 are considered 

to be of higher principles and value and are subsumed to be deriving from the concepts of natural law.12 This 

concept of natural rights being enshrined in the ultimate law of land has been derived from its inclusion in the 

American Declaration of Independence and French Declaration of Human rights.13  

When the American Independence Declaration was drafted by Jefferson the same made it lucid that 

fundamental rights are an integral part of a person’s life and the same bestows a duty on the part of state to 

ensure the implementation of the same.14 According to the American thinking rights are not something that are 

to be granted just because the legislative feels so but the legislature and the impartial judiciary has the obligation 

to provide the innate rights which are already with the persons and has to be recognized.15 

In the similar way the Indian Constitution through its part III recognizes fundamental rights and this chapter is 

thus also known as Magna Carta of our constitution. The recognition of fundamental rights as done in our 

constitution is far more broad than done in any other country and thus covers almost all the necessary and 

innate rights and reckons them. The basic rights of all the persons are recognized through this part of the 

constitution and this part is sacrosanct with almost nullified interference by power holders. The reason for the 

inclusion of this chapter in our constitution also lies in the sense that whenever the legislature and executive 

even accidentally encroaches the necessary natural rights of any of the person of the country, they realise that 

they are trampling over an area which is prohibited from such encroachment.16 The constitution never 

considered state to be a potent evil doer but as a means and the fulfilment of rights of the citizens as and end 

and the use of this means to achieve the goals that is ensuring rights to each and every citizens. Thus there is 

also an inclusion of Directive principles which along with fundamental rights create a welfare state status to 

India.17 There lies also various provisions which also protects the fundamental rights of citizens even against 

private parties. These are - Articles 1518 (2),1719, 2320, 25(2)(b), 28(3) and 29(2). Thus the state not only has the 
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obligation to carry on all of its functions which ensure the protection of fundamental rights but also protect its 

citizen from any infringement done of the above stated articles by any of the private parties. Through this 

discussion it becomes clear that Art. 12 turns to be a sine qua non for application of part III of the constitution 

and thus the proper interpretation of the same becomes hugely necessary.21 

BACKGROUND OF ART. 12 

A deep insight into the constitutional assembly debates makes it lucid that the framers of our constitution were 

very clear in their thoughts to put fundamental rights at a greater pedestal than any other right or any other law 

for that matter. The draft constitution had article 7 which dealt with state22, however to avoid the inconsistency 

which was present then due to treatment of Indian State and Province on separate junctures, the proper 

definition was drafted.23 

The ultimate reason for a definite description of state in the constitution was to ensure an effective 

implementation of fundamental rights.24 This definition elaborately describes the authorities against whom 

fundamental rights can be claimed and thus binds the authorities to provide such rights to the people. There 

persisted a healthy debate regarding the wordings of the article in CAD proceedings however Dr. Ambedkar 

consistently forced on the retention of this definition as according to him, through definition of the state 

fundamental rights can be easily claimed by the people whenever undue power is exercised over them.25 The 

words  of the article if given a deep consideration also makes it clear that the framers framed it as per the 

changing needs of the society, and it was showcased as a “living document” which can be easily moulded 

through the journey of changing times.26 

NATURE & SCOPE OF STATE ACTION 

The state under art 13 is in clear senses defined for its application on part III of the constitution. It clearly 

shows a plethora of authorities against which the fundamental rights can be claimed by the citizens of the 

country by invoking the jurisdiction of Supreme Court or various high courts through writs. According to the 

article state includes the parliament of India and the central government along with that the state governments 

and the legislatures of states are also included. Not only are this but also local authorities and other authorities 

                                                                                                                                                                                               
bathing ghats, roads and places of public resort maintained wholly or partly out of State funds or dedicated to the use of the general 
public). 
19 INDIA CONST. art.17 (“Abolition of Untouchability.-“Untouchability” is abolished and its practice in any form is forbidden. The 
enforcement of any disability rising out of “Untouchability” shall be an offence punishable in accordance with law.”). 
20 INDIA CONST. art. 23(1) (“Traffic in human beings and begar and other similar forms of forced labour are prohibited and any 
contravention of this provision shall be an offence punishable in accordance with law (2) Nothing in this article shall prevent the State 
from imposing compulsory service for public purposes, and in imposing such service the State shall not make any discrimination on 
grounds only of religion, race, caste or class or any of them.”). 
21 The University of Madras v. Shanta Bai A.I.R. 1954 Mad. 67. 
22 VII Constitution Assembly Debates, (1948) Draft Constitution, Art. 7. 
23 Dr. Suman Sharma, State Boundary Changes In India: Constitutional Provisions And Consequences, 162 (1995). 
24 VII Constitution Assembly Debates 607-610 (1948). 
25 Udai Raj Udai, Fundamental Rights And Their Enforcement, 690 (2011). 
26 Ibid, at 17. 



which lie in the geographical territory of our country and under control of the government also included in this 

definition.27 The various authorities as are described in the definition are to be discussed in detail: 

i. Executive and Legislature – Explicit inclusion of parliament and the legislature and executive of each 

state is seen in the definition given under Art. 12. Moreover proper writs can be rightly issued by the 

S.C. under Art. 32 and by the H.C.s under Art. 226 of our constitution against the executive28 and “the 

same is the case with the legislature”29.  

ii. Judiciary – The definition provided under Art. 12 does not explicitly provide the mention of the word 

judiciary to be included in the word ‘state’. As judiciary through Art. 32 and Art. 226 gets the position of 

saviour of fundamental rights the question arises as to can the judiciary violate any fundamental right 

through its acts ? In our country it is an undisputed fact that judiciary when functioning under its 

administrative powers is to be included in the definition of state and thus while exercising administrative 

powers, fundamental rights can be claimed against it. However the question of whether judiciary can be 

included in state definition when judging the legal disputes is still unsettled in our country.30 In 1954 this 

question came before the Bombay high court in the case of Ratilal v. State of Bombay31, here the court held 

that the judgments given by the court cannot be challenged for violation of fundamental rights however 

the stand of Madras H.C. was different and according to it as per Art. 14 the equal protection clause has 

to be applied and judiciary should be included in it. 

The question however when reached the Supreme Court the stand of the apex court was completely 

different. In the case of Prabhani Transport Co-operative Society, the Supreme Court defended the quasi 

judicial body when it was claimed that the decision was violative of Art. 14, and held that the decision 

can be right or wrong however the same cannot be questioned as a violation of fundamental rights. 

Further in the case of Ujjambai v. State of UP32 it was held by the apex court that the erroneous judgment 

of the courts can only be questioned on appeal only when the question lies to jurisdiction of the body. 

Further the direct question of whether judiciary is included in the definition of state was questioned in 

the case of Naresh Sridhar Mirjakar v. State of Maharashtra33,  in this case the Supreme Court accepted the 

appeal under Art. 32 for violation of fundamental rights by the judgment of the trial court. The court 

however held that there has been no violation of fundamental right by the order as there stands the 

power to deny in camera trial and is protected under Art. 19(2). Further it was also held that the H.C. 

cannot be considered of any lower status than the S.C. and the decision cannot be quashed by the writ 

of certiorari. The issue was further raised in the case of A.R. Antulay 34 where the hon’ble apex court 

held that any order given by the court, whether it be a judicial or administrative order, and if the same 

violates any of the principles of natural rights or violates any provision of the constitution can be 
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33Naresh Sridhar Mirajkar v. Maharashtra, 4 (1966) 3 S.C.R. 744.  
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questioned in court and dealt  by the court ex debito justiitae..35 This case brought a ray of hope to many of 

the people who felt that the judgments in their cases were violative of fundamental rights.  

There stands no proper justification as to why judiciary should not be included in the definition of ‘state’ 

under Art. 12. However to the unwillingness of many there have been many decisions given by the 

supreme court where it was held that the judiciary cannot be included in the definition.  

iii. Recommendations by NCRWC – NCWRC36 has also gone under a wide discussion relating to the 

matter of whether the judiciary has to be included in the definition of state under Art. 12 or not. The 

recommendations given by the committee were based on the comparative study of constitutions of 

different countries. In the United Kingdom public authority is inclusive of courts and tribunals and thus 

it becomes unlawful for these institutions also to act in any way which is in derogation with rights of the 

people.37 

Through this and the stand mentioned by the judiciary that only violation of Art. 21 be questioned if 

done by the judiciary the committee concluded that the orders of judiciary which are without jurisdiction 

and void due to the same can only be treated as violation of Art. 12. 

iv. Authorities to be considered under Art. 12 – a) local authorities : This term has not been explicitly 

defined in the constitution but has its definition in the General Clauses Act, 1897 where it includes the 

district boards, municipal committees, and other authorities. Further it also states that the authorities 

must be legally entitled to control or manage the funds allocated for the functioning. Thus this  is 

conclusive of the fact that autonomy of financial and administrative affairs is necessary to be included in 

the ambit of the term ‘other authorities’.38  

further analysing art. 367 of the constitution of our country it can be seen that the General clauses act 

can be subjected to any adaptations for interpretation of the provisions of the constitution also. Thus 

the definition of local authorities can be used while interpreting the words used as under Art. 12.  The 

court further discussed more criteria than above to decide whether a body can be considered as a local 

authority under article 12 which are – it must have a legal existence of its own , must have a defined 

functioning in a defined area, and the working committee of the same be appointed by locals of such 

area, it must be performing civic functions and it must have the power to raise funds to carry out its 

activities.39 This test as given by the apex court was applied for deciding about the various local bodies as 

to be included in the ambit of the state and it was held that authorities like port trusts40, mining 

settlement trusts, panchayats41, district boards and municipalities were considered under the ambit of the 

definition of local authorities under Art. 12. 
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b) Other Authorities: Art. 12 ends up with including a broad term of ‘other authorities’ to include all 

relevant and necessary institutes under the scope of Art.12 so that the major institutions which in any 

sense can infringe the rights of the people in the country can be covered by the provision. The term 

authority is defined as the person or group of persons on whom the power or command of government 

is vested.42 Further definition given by the supreme court also states that it as an agency of public 

administration or a corporation or entity having quasi-administrative functions or powers.43 This 

meaning attributed to the term is wide enough to include all the institutes on which governmental 

functions are either attributed or delegated upon. The same was reiterated in the case of Pradeep Kumar 

Biswas.44 

INTERPRETATION OF OTHER AUTHORITIES BY THE JUDICIARY 

The most important, wide and controversial phrase that is included in the article is that of the other 

authorities as the definition of the same has not been given anywhere in the constitution neither the 

scope of inclusion is provided, thus it was completely left on the interpretation done by the judiciary as 

to which institutes to be included in this provision. The interpretation of the phrase can be both done in 

a broad or the narrow sense and the same completely depends on the notion about the scope and reach 

of the fundamental rights.45 There have been various rules and theories that have been developed slowly 

and gradually by the interpretations done by the hon’ble apex court.  

a) Ejusdem Generis Rule – This is the first test formulated by the apex court for getting clarification 

over the phrase of ‘other authorities’. This phrase is only used  after defining the government in the 

article thus it can be concluded that the expression is relative to the institutes connected to the 

government in some or the other sense.46 

The test was applied in the case of University of Madras v. Shantha Bai47 where the court held applying 

this rule that the authorities possessing the governmental powers can be included in this phrase. 

Distinction was also done by the court between the institutes that are aided by the government and 

the institutes that are controlled by the government. This interpretation was considered as a narrow 

interpretation of the phrase. 

b) Sovereign Power Test – This test was devised by the apex court in the case of Rajasthan Electricity 

Board v. Mohanlal48, where the court overruled the rule of Ejsudem Generis and its application was held 

inapplicable. According to the apex court according to this rule only those authorities or institutions 

can be consider state which have the authority to create laws and have executive authority over the 

same or to make such binding directions, the abhorrence of which results in penal action. The 

judgement directly or indirectly differentiated between the sovereign and the non-sovereign 
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functions of the state. Conclusively any body making laws, bye-laws, rules or any binding application 

and that body violates rights under part III of the constitution shall be included in the purview of 

state under Art. 12. 

c) Agency or Instrumentality Test – The words agency and instrumentalities have not been included 

in the bare text of the constitution, however the judicial interpretations have imparted this words to 

be considered while the ambit of the term state under art. 12 is discussed. The concept of 

instrumentality and agency has been evolved by the court in a span of time by explaining these 

concepts through various case laws. 

The landmark judgment pertaining to the same is Sukhdev Singh v. Bhagatram49, where the ambit of art. 

12 was discussed as far as the large corporations are concerned and the court held that the large 

corporations just does not derive their power from the statues but have the same due to their deep 

control in the lives of people of large number who earn their living by working in those corporations 

and through producing and supplying goods that are produced. It was thus concluded that the 

corporations are no longer just private entities and hence the governing authority that lies with them 

has to be subjected to the constitutional restraints as are done to the other delegated institutions of 

the government.  

d) Government Control Test – The hugely relevant case which ponders upon the concern of the 

phrase other authorities is that of R.D. Shetty v. International Airport Authority.50 Justice Bhagwati, who 

delivered this judgment said that the agency test can only be treated as an alternative and there 

cannot be any hard and fast rule for deciding whether an entity can be covered under the ambit of 

art. 12. The American concept where the extensive financial assistance is taken as a main 

consideration for deciding whether it can be covered under the ambit of a public body. It was also 

considered that whether the body has a unusually high amount of administrative control by the 

government. Finally a few questions were held as a deciding factors as to whether a corporation can 

be considered an agency of the state- 

1. Does there is any financial assistance given to the corporation by the state, and to what extent? 

2. Is there control over the management and administration by the state? 

3. Does there is any state protected status enjoyed by the entity? 

It was held that the proving of all these criteria is essential to fulfill the condition of an entity to be 

termed as an instrumentality or agency of the state.51 

e) Deep and Pervasive Control Test – This test was brought into picture through the landmark 

judgement of Pradeep Kumar Biswas v. Indian Institute of Chemical Biology.52  The court in this case 

reformed the instrumentality and agency test and held that the test emerged through the case of Ajay 

Hasia  is  not very lucid and even inclusion in one of them might be or might not be considered state 
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in rigid sense. Thus the Pradeep Kumar Biswas case shifted the six fold test of agency and 

instrumentality to the test of “persuasive control”. According to this mere pampering by the 

government is not enough for considering an institution as a state; however along with it deep and 

persuasive control over such institute or agency should also be present which includes financial, 

administrative and functional control.53 

 

CONCLUSION  

The word state as under article 12 still remains the one with great amount of generality and the same cannot be 

outrightly and completely interpreted in easy terms however continuous thoughts over same and ponderance by 

the court has made it far more clear than the case was at the commencement of the constitution. From treating 

the definition exhaustive and conclusive it has come a long way through the  great deal of interpretations as are 

implanted by the judiciary to the various words and phrases used in the text of Art. 12. This shows that how the 

constitution willing or unwillingly has to be kept in synchronization with the changing social needs as it becomes 

necessary not only for protection of individuals from various kinds of sufferings but also the protection of larger 

and general interest of the society. The role when state was confined to the governmental authorities from there 

till now when even many of the private sector units are being included in the definition of the state it has turned 

to be a long journey for not only the judiciary while interpreting the same but also for the fate and width which 

the article got broadened. Conclusively, even after the case of Pradeep Kumar Biswas it will be crucial to see 

what further interpretations pertaining to phrases of the article can be discovered either by the judiciary or by 

the general public enforced through the judicial application of the same.    
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FOOD INSECURITY: THE AFTERMATH OF CLIMATE CHANGE 
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ABSTRACT:  

Food is the basic necessity of all human beings, without which one cannot survive. Population is increasing day 

by day whereas availability of food to feed the people is decreasing, which ultimately leads to food insecurity. 

Alongside, climate change also plays an important role in food insecurity. The increase in pollution is leading to 

global warming consequently resulting in melting of ice at the poles, extreme or unexpected weather patterns, 

unusual rain fall, making life vulnerable on the earth. The direct outcome of this climate change is dwindling of 

agricultural production, loss of crop, grain shortage etc. All of these factors threaten Food Security, which is a 

fundamental human right. So there is an urgency to gauge the problem of change in climate and its effect on 

food products and how it leads to food insecurity. Hence, in this research paper an effort has been made to 

study the effect of climate change on Food Security. 

KEY WORDS:  
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INTRODUCTION: 

With the advancement in technology since the past century and the increase in the needs of human, the greed of 

human to make his life more comfortable has resulted in the increase of many harmful and unwanted elements 

which has affected the environment to a great extent. According to the World Bank, in 1986 “The major 

sources of transitory food insecurity are year-to-year variations in international food prices, foreign exchange 

earnings, and domestic food production and household incomes. These are often related. Temporary sharp 

reductions in a population’s ability to produce or purchase food and other essentials undermine long term 

development and cause loss of human capital from which it takes years to recover”.1 The change in climate rises 

the temperature of the earth’s surface and in the troposphere, change in weather conditions, melting of ice 

which results in rising of sea level, variation in rainfall, floods due to heavy rain fall, drought, earthquake, 

tsunami, heavy wind, etc.2 are the aftereffect of climate change.  
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The climate change though can be considered as a natural phenomenon but is a direct result of human 

intervention and the human actions are directly liable for the change. The climate change has clear effect on the 

production of the agricultural products or crop yield. The World Bank report made on India states that rising 

temperature and changing monsoon rainfall patterns from climate change could cost India 2.8 percent of GDP 

and depress the living standards of nearly half of the country’s population by 2050.3 Thus, we can say that 

climate change is one of the greatest threats in the progress of both developed and developing nations. The 

adverse effect of climate change will be faced by all the countries, and most severely in Least Developed 

Countries (LDCs), Small Island Developing States (SIDS) and areas with particularly fragile ecosystems (e.g. 

drylands, mountains, coastal areas).4  

CLIMATE CHANGE AND ITS IMPACT: 

Climate and its adverse impact affect all sectors of economy in several ways some of which are through change 

in weather, fluctuations in temperature, increase in sea levels, etc. The United Nations Organization for Food 

and Agriculture (FAO) defines the four most crucial factors for a household’s food security as: ‘food availability, 

access to food, stability of supply and accessibility, and the degree to which food is nutritious and safe and 

therefore it can be utilized’.5 On the other hand Climate change negatively affects Food Security and its 

dimensions i.e. Food Availability, Food Utilization, Food Stability and Food Access. It will also affect human 

health, livelihood assets and food distribution channels.6 Global climate change has notable adverse effects on 

the environment. Glaciers are falling apart into small pieces due to melting, the flow of rivers is trickling, water 

levels of lakes are going down, plant and animal ranges have shifted and trees are flowering sooner.  

Food Security and Human Health both have direct and essential impact on each other. The impact of climate 

change on environment affects the production of food, there is a reduction in the yield against the high demand 

in our country and this less availability of food products results in rise of the prices of food grains which the 

poor and the unprivileged people cannot afford, ultimately becoming food insecure. The estimate of climate 

change impacts on agricultural production, food supply and agriculture based livelihoods must be taken into 

account the characteristics of the agro ecosystem where particular climate induced changes in biochemical 

processes are occurring, in order to determine the degree to which such changes will be positive, negative or 

neutral in their effects.7 

DEFINITION OF FOOD SECURITY: 

The previous study counted at least 30 definitions of the term “food security”8, the benchmark understanding of 

the term is generally that of FAO9: “Food security is a situation that exists when all people at all times have 
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physical, social, and economic access to sufficient, safe and nutritious food that meets their dietary needs and 

food preferences for an active and healthy life”.  

This definition points the following dimension of food security:10 

 Food availability: The availability of sufficient quantities of food of appropriate quality, supplied 

through domestic production or imports (including food aid). 

 Food access: Access by individuals to adequate resources (entitlements) for acquiring appropriate 

foods for a nutritious diet.  

 Utilization: Utilization of food through adequate diet, clean water, sanitation and health care to reach a 

state of nutritional well-being where all physiological needs are met. This brings out the importance of 

non-food inputs in food security.11 

 Stability: To be food secure, a population, household or individual must have access to adequate food 

at all times.  

 

CONSEQUENCES OF CLIMATE CHANGE ON THE INGREDIENTS/COMPONENTS OF 

FOOD SECURITY: 

As mentioned in the definition of the food security, there are four main parts of Food Security. Climate change 

affects all the ingredients of Food Security i.e. Food Availability, Food Access, Food Stability and Food 

Utilization. The overall availability of food is affected by changes in agricultural yields as well as changes in 

arable land. Changes in food production, together with other factors, could impact food prices, which would 

affect the ability of poor households to access food markets and could reduce dietary diversity. Decreased water 

availability and quality in some areas could result in increased health and sanitation problems such as diarrheal 

disease which, together with changes in vector-borne disease patterns, has the potential to increase malnutrition, 

and negatively affect food utilization. Extreme weather effects disrupt the stability of food supply as well as 

people’s livelihoods. Increase in extreme weather, such as floods and drought, as a result of climate change, 

would exacerbate this trend and could have a negative impact on livelihoods that depend on climate-sensitive 

activities such as rain-fed agriculture and livestock rearing.12 

 

 

Aspects of Food Security 

 

Effects of Climate Change 

Food Availability Change in climate affects the suitability of land for the 
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(The existence of food) 
crops that results in less production of the food. 

Change in monsoon pattern and duration affects the 

rain feed agriculture in some areas. Increases in 

temperature leads to longer growing seasons in 

temperate regions and reduced frost damage, due to 

change in weather seasonal crops are being affected. 

Food Access 

(The easy availability of food 

through own production or 

purchase) 

Due to change in climate the food produces are being 

reduced that results in higher food prices, income of 

farmers are being affected, poor people cannot afford 

high rated food produces. 

Food Stability 

(The risk losing the means of 

acquiring the food) 

The instability caused in the supplies of food due to 

events like flood, earthquake. Also the income is a 

factor affecting food stability; less income bars the 

means to procure food. 

Food Utilization 

(Utilizing nutrition rich quality 

food ) 

The capacity of individual to have the knowledge and 

basic condition to choose, prepare and distribute food 

in a way that results in good nutrition. 

 

ZERO HUNGER: ONE OF THE SUSTAINABLE DEVELOPMENT GOALS: 

At the Sustainable Development Summit held on 25 September 2015, UN Member States adopted the 2030 

Agenda for Sustainable Development. There are 17 global goals set by the United Nations Development 

Programme, which are known as Sustainable Development Goals (SDGs). The formal name for the SDGs is: 

"Transforming our World: the 2030 Agenda for Sustainable Development." That has been shortened to "2030 

Agenda." (Transforming our world: the 2030 Agenda for sustainable Development) The goals are 

interdependent and broad, and each having separate list of targets to achieve. Zero hunger is one of the 

Sustainable Development Goals. Below mentioned are the Zero Hunger Goals prescribed in Agenda, 2030.13 

 By 2030, end hunger and ensure access by all people, in particular the poor and people in vulnerable 

situations, including infants, to safe, nutritious and sufficient food all year round ; 
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 By 2030, end all forms of malnutrition, including achieving, by 2025, the internationally agreed targets 

on stunting and wasting in children under 5 years of age, and address the nutritional needs of adolescent 

girls, pregnant and lactating women and older persons ; 

 By 2030, double the agricultural productivity and incomes of small-scale food producers, in particular 

women, indigenous peoples, family farmers, pastoralists and fishers, including through secure and equal 

access to land, other productive resources and inputs, knowledge, financial services, markets and 

opportunities for value addition and non-farm employment ; 

 By 2030, ensure sustainable food production systems and implement resilient agricultural practices that 

increase productivity and production, that help maintain ecosystems, that strengthen capacity for 

adaptation to climate change, extreme weather, drought, flooding and other disasters and that 

progressively improve land and soil quality ; 

 By 2020, maintain the genetic diversity of seeds, cultivated plants and farmed and domesticated animals 

and their related wild species, including through soundly managed and diversified seed and plant banks 

at the national, regional and international levels, and promote access to and fair and equitable sharing of 

benefits arising from the utilization of genetic resources and associated traditional knowledge, as 

internationally agreed ; 

 Increase investment, including through enhanced international cooperation, in rural infrastructure, 

agricultural research and extension services, technology development and plant and livestock gene banks 

in order to enhance agricultural productive capacity in developing countries, in particular least developed 

countries ; 

 Correct and prevent trade restrictions and distortions in world agricultural markets, including through 

the parallel elimination of all forms of agricultural export subsidies and all export measures with 

equivalent effect, in accordance with the mandate of the Doha Development Round ; 

 Adopt measures to ensure the proper functioning of food commodity markets and their derivatives and 

facilitate timely access to market information, including on food reserves, in order to help limit extreme 

food price volatility.14 

 

The above stated Goals state that by 2030 we should end all sort of starvation and malnutrition prevailing 

among the underprivileged. This task can be accomplished by doubling agricultural productivity and the 

increasing the revenues that the small-scale food producers (especially women and indigenous peoples) generate, 

by ensuring sustainable food production systems, and by progressively improving the fertility and quality of the 
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agricultural land. Agriculture is the single sector providing maximum employment throughout the world, 

providing employment to a mass of about 40% of the global population. Agriculture turns out to be the largest 

source of income for below poverty line and the rural people.  

Other goals deal with maintaining diversity of seeds, increasing the land for agriculture, easing the rules and 

regulations laid down for trading and preventing the fluctuations in world agricultural markets to limit extreme 

ups and downs of food price, reducing the waste of food as much as possible with the help from the 

International Food Waste Coalition, and putting an end to the malnutrition and undernutrition of children. A 

report by the International Food Policy Research Institute (IFPRI) of 2013 stated that the emphasis of the 

SDGs should not be on ending poverty by 2030, but on eliminating hunger and under-nutrition by 2025.15 

GENETICALLY MODIFIED CROPS AND FOOD SECURITY: 

This research paper includes the definition of Food Security, according to it food security exists when all the 

people at all the time can physically access the nutritious food then they are said to be food secure person. 

Unfortunately, food security does not exist for a significant proportion of the world population. Many more 

suffer from specific nutritional deficiencies, often related to insufficient intake of micronutrients. Eradicating 

hunger is a central part of the United Nations’ Millennium Development Goals.16 But how to achieve this goal is 

debated controversially. Genetically modified (GM) crops are sometimes mentioned in this connection. Some 

see the development and use of GM crops as key to reduce hunger.17 There are three possible pathways how 

GM crops could impact food security. First, GM crops could contribute to food production increases and thus 

improve the availability of food at global and local levels. Second, GM crops could affect food safety and food 

quality. Third, GM crops could influence the economic and social situation of farmers, thus improving or 

worsening their economic access to food. This latter aspect is of particular importance given that an estimated 

50% of all undernourished people worldwide are small-scale farmers in developing countries.18 

The Genetically modified plants used in agriculture; the DNA of it has been modified in a way to introduce a 

new type of plant that does not occur naturally in the spices. The examples of such plants includes improving 

nutrients of the crops, such crops which give high yield, reduction in spoilage, resistance of pesticide, resistance 

of herbicide (commonly known as weed killer). This technology has reduced food insecurity among cotton-

producing households to the some extent. GM crops alone will not solve the hunger problem, but they can be 

an important component in a broader food security strategy. The impact of GM crops on the availability of the 

food could be bigger if more GM food crops were adopted by farmers. One of the examples of GM crop is Bt 

Cotton, which have positive impact among smallholder farm households.19 

CONCLUSION AND SUGGESTION:  
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Thus, from the above discussion it is implied that climate change adversely affects the Food Grain Crops. So the 

products which are harmful to the environment must be replaced by the natural or organic products. We should 

try to increase the yield of the crops, for that we can use genetically modified crops as well which gives high 

yield. One should make it a point that the above mentioned Zero Hunger Goals provided under Agenda, 2030 

must not merely remain on paper; but are also implemented and brought to practice for the betterment of the 

society. Hence, one can say that GM crops represent as an important technology which has the potentials to 

achieve Food Security provided that proper safeguards should be managed. 

With the development in research area and with the advancement of technology, there is a huge potential of 

production through Genetically Modified Crops. This increases the income of farmers as the Genetically 

Modified crops are eligible for patent protection, and those farmers who have successfully invented the proper 

method of such production are eligible for receiving royalties. Thus with the above suggestions, it can be said 

that; Genetically Modified crops help to strengthen the economy of agricultural sector in India, and also help to 

achieve the desired goals of Food Security. Hence, through these efforts the complex issues of Food Insecurity 

can be diminished from the nation. 

  



AGRICULTURAL UNORGANIZED SECTOR OF INDIA:  A COMPLEX 

ISSUE 

Ms. Vaishakhi Thaker 

ABSTRACT: 

Agriculture in India is an activity of the unorganized sector. The agricultural unorganized sector refers to the 

house-hold based manufacturing activity, small scale and tiny sector of industry. An unorganized sector is the 

one in which there is no stability in profit. There is no job security to the laborers and they are paid very less 

amount. In rural areas, the unorganized labor force is highly stratified on caste and community considerations. 

In urban areas while such considerations are much less, it cannot be said that it is altogether absent as the bulk 

of the unorganized workers in urban areas are basically migrant workers from rural areas. Most of the workers 

working in agriculture are ill paid. The protection under law of minimum wages act, workmen compensation, 

etc. is not given to the unorganized laborers due to lack of literacy and knowledge of the law. This research 

paper will discuss about the reasons of the inapplicability of law and the issues and problems faced by the 

laborers of agricultural unorganized sector. 

Key-Words: - Unorganized Sector, Laborers, Agricultural Sector, Rural area 

 

INTRODUCTION: 

Unorganized sector can be defined as the sector consisting of all unincorporated private enterprises owned by 

individuals or house-holds engaged in the sale or production of goods and services operated on a proprietary or 

partnership basis. An unorganized worker is a home-based worker or a self-employed worker or wage worker in 

the unorganized sector and includes a worker in the organized sector who is not covered by any of the acts 

pertaining to welfare schemes.1 The unorganized sector has grown by leaps and bounds over the years. The 

Indian economy is characterized by the existence of a vast majority of informal or unorganized labor 

employment. As per a survey carried out by the National Sample Survey Organization (NSSO) in 2014-15, the 

total employment in the country was of 46.5 crore comprising around 2.8 crore in the organization.2 An 

unorganized sector is one in which there is no stability of profit or income. Its production is limited and it is 

confined to limited area. It requires very less investment and man power. It often discusses the absence of 

characteristics that belonging to organized sector. The unorganized sector is often defined termed as residual 
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sector but it has its own merits as there is consistent growth rate in employment. The unorganized sector is 

known by different identification such as informal sector, unregulated sector, etc. The unorganized sector plays 

a vital role in Indian economy. It is now a very critical situation and hence a special attention is required to 

protect rights of unorganized workers. The ratio of unorganized workers is very high throughout the country. 

They are suffering from seasonal employment and hence they have no security of their jobs. There work place is 

scattered. There is no practically relationship between employer and employee. In rural areas of India, the 

unorganized workers are highly divided in to cast and community considerations. While in urban area, they are 

basically migrated workers from rural areas. The unorganized sector is not getting the proper attention of the 

trade unions. The concept of an informal or unorganized sector began to receive world-wide attention in the 

early 1970s, when the International labor Organization initiated series efforts to identify and study the area 

through its World Employment Programme Missions in Kenya, Columbia, Sri Lanka and Philippines primarily 

underlined the development strategy based on economic growth in which employment was considered as the 

prime objective for development.3 

DEFINITION OF UNORGANIZED SECTOR: 

 The term ‘unorganized worker’ is defined in India under Section 2(m) of the Unorganized Workers 

Social Security Act, 2008. 

 Unorganized worker" means a home-based worker, self-employed worker or a wage worker in the 

unorganized sector and includes a worker in the organized sector who is not covered by any of the 

Acts mentioned in Schedule II to this Act. 

 According to International Conference  of  labor Statisticians the terms unorganized and informal 

sectors are often used interchangeably. The informal sector may be broadly characterized as 

consisting of units engaged in the production of goods   or   services   with   the   primary   

objective   of   generating employment and incomes to the persons concerned.4 

CATEGORIES OF UNORGANIZED SECTOR:  

The  National  Commission  on  Labor  listed  ‘illustrative’ categories of unorganized labor : 

 contract labor including construction workers; 

 labor employed in small scale industry; 

 beedi and cigar workers 

 casual labor 

 sweepers and scavengers 

 tribal labor 
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 agricultural labor 

AGRICULTURAL UNORGANIZED LABOR : 

Agricultural workers falls under the neglected sector. We fail to take care them properly. These kind of labors 

are very poor that they even don’t know whether they will get some or not. All the family members of 

agricultural unorganized sector are engaged in unorganized work. That’s why their standard of living is very 

low. They can not take much care about their better residence, food, education of their children and their 

health. Due to low income, they encourage child labor to satisfy their very basic needs. They possess no skill or 

training, they have no alternative employment opportunities either.5 

 These laborers can again be divided into three subgroups: 

 Cultivators:  

 Cultivators are small farmers, who possess very little land and therefore, have to devote most of their time 

working on the lands of others as laborers. 

 Share croppers:  

Share croppers are those who, while sharing the produce of the land for their work, also work as laborers. 

 Lease holders: 

 Lease holders are the tenants  who not only work on the leased land but also work as laborers. 

THE REASONS WHY AGRICULTURAL LABORS ARE UNORGANIZED LABORS : 

 There is no fix pay. 

 Lack of job security and Agriculture sector faces the problem of under employment. 

 No other benefits such as pension, medical facility, paid leave, Provident Fund, safe environment etc. 

are given to them. 

 Most of the workers working in agriculture are ill paid. 

 Most of the workers working in agriculture are employed only during sowing season. Rest of time they 

remains jobless.  

 Most of the farmers are dependent on moneylenders for their loan requirements.  

  Unskilled and Lack Training 

 Low Social Status 

 Abundance of Labor 

  Low Bargaining Power 
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ISSUES OF AGRICULTURAL UNORGANIZED LABORS: 

The agricultural unorganized labors are victim of negligence. They are far away from enjoying the basic rights of 

labors. The following are the issues and reasons of avoidance of unorganized labor.  

 Insecurity of Job: 

           The unorganized sector workers multiple jobs A single job or even two may generate income barely 

enough to meet with their daily needs. In India Mahatma Gandhi National Rural Workers 

Employment Guarantee Act, 2005 aims to provide employment security  by  guaranteeing  at  least 100 

days of work in the most backward districts of the country who can perform manually.6  But 

unorganized workers continue to face the risk of loss of employment as they are varied by nature and 

location. 

 Inability  to  Secure  Minimum Wages: 

The Supreme Court of India ruled that employing workers at wage rates below the statutory minimum 

wage levels was equivalent to forced labor and prohibited under Article 23 of the constitution on 

India even though economic compulsion might drive one to volunteer to work below the statutory 

minimum wage.7 This is also due to applicability of the Act only to certain employments which does 

not include all workers. 

 Higher proportion of migrants: 

Anyone can quit agribusiness at any time. You don't need report that to anyone due to lack of 

employer-employee relationship. Most of the farmers are changing their profession due to low rainfall, 

water scarcity, financial crises, poor prices. Agriculture Sector Plays vital role in every country economy 

especially In Asian Countries Like India They are few reason why agriculture Sector remains as 

unorganized due to corruption , lack of knowledge , they benefits from the government is not reaching 

to the farmer they are several factors makes agriculture as unorganized sector. 

 Long Hours of work: 

The long working hours have a severe repercussion on the social and family life of laborers in general 

and women laborers in particular. They can not take part in cultural or social activities. They do not 

even take proper child care whether related to their study or health. 

 Ease of entry :  

If you want to do agribusiness you can buy land and do agriculture, there is no complex procedure in 

starting agribusiness than starting a firm. No one is registering their farm name anywhere while starting 

agriculture business. 

 Poverty and Indebtedness: 
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Workers in the unorganized sector had a much higher incidence of poverty than their  counterparts  in  

the  organized sector. Due to low level of income and uncertain employment in the unorganized 

sector make the workers unable to meet their basic necessities and other social and other cultural 

responsibilities.   In agricultural sector, it is fact that increased indebtedness is noted as a major 

reason for suicide in various states. Since the wage levels have been very low, they are worst in terms 

of poverty level and economic status.8 

 Lack of Proper Physical Environment at Place of Work: 

Lack of sanitation facilities has an impact on health of the workers. But, sanitary conditions are so 

precarious in most of the industries in the unorganized sector due to lack of proper toilet facilities. 

The facilities such as washing, urinal and toilet facilities at work are found to be low standard.  It 

could be said that no such facilities were provided to workers in the industries.9  Apart from 

that, physical conditions such as space, lighting, ventilation etc., are very poor. 

 Lack of Old Age Security: 

Most of the provisions relating to provident fund did not reach the construction workers and 

contract laborers. The old age is a major concern of the workers in the unorganized sector 

workers. Agricultural workers and construction workers are feared of not being able to work during 

old age. For the large proportion of old age persons expected in the future, the insecurities will arise 

due to various reasons such as inability of adult workers to support the needs of old age person in 

the family, inadequate public health  care facilities and increasing cost of private health care facilities 

of the aged etc. 

 Lack of Bargaining Power: 

Lack of organization among the unorganized workers is mainly a reason of lack of literacy and lack of 

awareness. This   is   due   to   lack   of organization in accordance with  non-ability to voice their 

feelings against the behavior of employers in respect to protect their interests. Due to long working 

hours, social isolation of migrant workers, high level of unemployment, illiteracy and lack of awareness 

are the major hurdles in organizing themselves. 

 

 Lack of Employer-Employee Relationship : 

The enterprises in the unorganized sector are mainly unregistered one. The challenge is a there is no 

designated workplace. Even the entire basis of establishing a master-servant relationship becomes the 

first hurdle to apply labor laws to this sector. The employee prefers to work for several employers in 

case he is not given any work on a particular day or sometimes for days together. The other 

challenge is the fact that number of home based workers work through contractors. Particularly 

for women, it is easy to undertake these activities at home itself. Hence, there is lack of 
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existence of employer-employee relationship. Moreover, workers engaged in these enterprises often 

tend to change employers frequently and therefore it is easy for the employer not to recognize the 

workers which results in denial of benefits arising out of Minimum Wages Act and Social security 

benefits. 

 Insecurity Arising Out of Natural disasters: 

There are many natural disasters like floods, drought, famine, earth quake etc., which also have a 

devastating impact on the informal sectors and . Natural disasters do not only wipe out the productive 

base of the informal sector, but can also affect the limited household assets of the own. 

INDIAN SCENARIO: 

Labor in India refers to employment in the economy of India. In 2012, there were around 487 million workers 

in India, the second largest after China. Of these over 94 percent work in unincorporated, unorganized 

enterprises ranging from pushcart vendors to home-based diamond and gem polishing operations. Unorganized 

sector, also known as own account enterprises, refers to all unlicensed, self-employed or unregistered economic 

activity such as owner manned general stores, handicrafts and handloom workers, rural traders, farmers, etc. The 

unorganized sector has low productivity and offers lower wages. Even though it accounted for over 94 percent 

of workers, India's unorganized sector created just 57 percent of India's national domestic product in 2006, or 

about 9 fold less per worker than the organized sector.  Some of lowest income jobs are in the rural unorganized 

sectors. Poverty rates are reported to be significantly higher in families where all working age members have 

only worked the unorganized sector throughout their lives. 

Agriculture, dairy, horticulture and related occupations alone employ 52 percent of labor in India. About 30 

million workers are migrant workers, most in agriculture, and local stable employment is unavailable for them. 

India's National Sample Survey Office in its 67th report found that unorganized manufacturing, unorganized 

trading/retail and unorganized services employed about 10 percent each of all workers nationwide, as of 2010. It 

also reported that India had about 58 million unincorporated non-Agriculture enterprises in 2010. In 1997, India 

had about 59,000 trade unions10 registered with the government of India. Of these only 9,900 unions filed 

income and expenditure reports and claimed to represent 7.4 million workers.11 In 2010, over 98% of Indian 

workers did not belong to any trade unions and were not covered by any collective bargaining agreements. 

LABOUR RELATIONS DURING 2000–2011 

Between 2004 and 2011, India has experienced a decline in unionized labor. The number of labor disputes has 

dropped to 400 annually over the same period, compared with over 1,000 in the 1990s. The annual number of 
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man-days lost to labor disputes in early 1990s averaged around 27 million; by 2010, while Indian economy has 

grown significantly and Indian labour force has expanded, the average number of man-days lost has dropped by 

about 30%. The downward trend continues both in terms of number of disputes and lost man-days per dispute. 

For example, India experienced 249 disputes in the first 5 months of 2010, and 101 disputes in 2012 over the 

same period. 

ROLE OF JUDICIARY: 

India's Ministry of Labor, in its 2008 report, classified the unorganized labor in India into four groups. This 

classification categorized India's unorganized labor force by occupation, nature of employment, specially 

distressed categories and service categories. The unorganized occupational groups include small and marginal 

farmers, landless agricultural laborers, sharecroppers, fishermen, those engaged in animal husbandry, beedi 

rolling, labeling and packing, building and construction workers, leather workers, weavers, artisans, salt workers, 

workers in brick kilns and stone quarries, workers in saw mills, and workers in oil mills. 

The term ‘unorganized worker’ is defined in India under Section 2(m) of the Unorganized Workers Social 

Security Act, 2008. 12 The Acts mentioned in Schedule II of the Act are as follows. 

 Workmen's Compensation Act of 1923: 

The Workmen's Compensation Act compensates a workman for any injury suffered during the 

course of his employment or to his dependents in the case of his death. The Act provides for the 

rate at which compensation shall be paid to an employee. This is one of many social security laws in 

India. 

 Industrial Disputes Act of 1947: 

The Industrial Disputes act 1947 regulates how employers may address industrial disputes such as 

lockouts, layoffs, retrenchment etc. It controls the lawful processes for reconciliation, adjudication 

of labor disputes. 

The Act also regulates what rules and conditions employers must comply before the termination or 

layoff of a workman who has been in continuous service for more than one year with the employer. 

The employer is required to give notice of termination to the employee with a copy of the notice to 

appropriate government office seeking government's permission, explain valid reasons for 

termination, and wait for one month before the employment can be lawfully terminated. The 

employer may pay full compensation for one month in lieu of the notice. Furthermore, employer 

must pay an equivalent to 15 days average pay for each completed year of employees continuous 

service. Thus, an employee who has worked for 4 years in addition to various notices and due 

                                                      
12 http://www.arthapedia.in/index.php?title=Unorganized_Worker 

http://labour.gov.in/upload/uploadfiles/files/ActsandRules/SocitySecurity/TheUnorganisedWoekersSocialSecurityAct2008.pdf
http://labour.gov.in/upload/uploadfiles/files/ActsandRules/SocitySecurity/TheUnorganisedWoekersSocialSecurityAct2008.pdf


process, must be paid a minimum of the employee's wage equivalent to 60 days before 

retrenchment, if the government grants the employer a permission to lay off. 

 The Employees' State Insurance Act, 1948: 

An Act to provide for certain benefits to employees in case of sickness, maternity 

and employment injury and to make provision for certain other matters in relation thereto. 

 The Employees’ Provident Funds and Miscellaneous Provision Act, 1952: 

This Act seeks to ensure the financial security of the employees in an establishment by providing 

for a system of compulsory savings. The Act provides for establishments of a contributory 

Provident Fund in which employees' contribution shall be at least equal to the contribution payable 

by the employer. Minimum contribution by the employees shall be 10-12% of the wages. This 

amount is payable to the employee after retirement and could also be withdrawn partly for certain 

specified purposes. 

 Maternity Benefit Act of 1961: 

The Maternity Benefit Act regulates the employment of the women and maternity benefits 

mandated by law. Any woman employee who worked in any establishment for a period of at least 

80 days during the 12 months immediately preceding the date of her expected delivery, is entitled to 

receive maternity benefits under the Act. The employer is required to pay maternity benefits, 

medical allowance, maternity leave and nursing breaks. 

 Payment of Gratuity Act of 1972: 

This law applies to all establishments employing 10 or more workers. Gratuity is payable to the 

employee if he or she resigns or retires. The Indian government mandates that this payment be at 

the rate of 15 days salary of the employee for each completed year of service subject to a maximum 

of ₹ 1000000. 

It is an act to provide for a scheme for the payment of gratuity to employees engaged in factories, 

mines, oilfields, ports, plantations, shops or other establishments and for matters connected 

therewith or incidental thereto 

 Minimum Wages Act of 1948: 

The Minimum Wages Act prescribes minimum wages in all enterprises, and in some cases those 

working at home per the schedule of the Act. Central and State Governments can and do revise 

minimum wages at their discretion. The minimum wage is further classified by nature of work, 

location and numerous other factors at the discretion of the government. The minimum wage 



ranges between ₹ 143 to 1120 per day for work in the so-called central sphere. State governments 

have their own minimum wage schedules. 

CASE STUDIES: 

 In peoples’ Union for Democratic Rights v. Union of India13 it was held that taking of labor or 

service of any person for payment less than the prescribed minimum wages is violation of the 

fundamental right to such laborer while excising the scope and ambit of Article 23 of the 

Constitution of India. The court further held that beggar is a form of forced labor, in whatever form 

it may manifest itself because it is violat ion of human dignity and contrary to basic human rights. 

 In  Sanjit  Roy  V.  State  of  Rajasthan,14 it  was  held  that payment of wages lower than the 

minimum wages to the persons employed on famine relief work is violation of Article 23 of the 

Constitution of India. Whenever, any labor or service is taken by the state from any person who is 

affected by drought and scarcity condition, the state cannot pay him less wages than the minimum 

wages  on  the  ground  that  it  is  given  to  them  to  meet  famine situation. Further, the court held 

that state cannot take advantage of their helplessness. 

 In Deena V. Union of India,15  the Supreme Court held that labor taken from prisoners without 

paying proper remuneration was forced labor and violation of Article 23 of the Constitution. The 

prisoners are entitled to payment of reasonable wages for the work taken from them. And the court is 

under duty to enforce their claim. 

GOVERNMENT SCHEMES:  

Government enacted the “Unorganized with a view to provide social security to unorganized workers like those 

in hotels, private security etc. The Act provides for constitution of National / State Social Security Board at the 

central /State level to recommend social security schemes like life and disability cover, health and maternity 

benefits, old age protection and any other benefit as may be determined by the Government for unorganized 

workers. Act also provides for registration of unorganized workers. 

The ‘’Unorganized workers social Security Act, 2008” came into operation w.e.f 31 December 2008 and it 

encompasses ten social security schemes benefitting the unorganized workers. Details Beneficiaries of Social 

Security Schemes Listed Under Schedule-I of the Unorganized Workers Social Security Act, 2008 are given 

below:16 

. 
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Sl. No. Name of the Scheme Number of Beneficiaries (as on 

31.03.2014) 

1 Indira Gandhi National Old Age Pension Scheme 

(IGNOAPS) 

2,22,02,018 

2 National Family Benefit Scheme 2,77,363 

3 Janani Suraksha Yojana 45,39,000 

4 Handloom Weavers’ Comprehensive Welfare Scheme 23,48,688 

5 Handicraft Artisans’ Comprehensive Welfare Scheme 9,66,280 

6 Pension to Master Craft Person ---- 

7 National Scheme for welfare of Fishermen and 

Training and Extension 

48,81,355 

8 &9 Jan Shree Bima Yojana and Aam Aadmi Bima Yojana 

(AABY)* 

4,54,15,082 

10 Rashtriya Swasthya Bima Yojana (RSBY) 3,85,00,000 

CONCLUSION & SUGGESTIONS: 

From this research paper, it  is concluded that the unorganized workers lack social security and hence they are 

exploited in many ways. This is due to their seasonal nature of work, irregular earning and employment, absence 

of employer-employee relationship, illiteracy of workers, non-implication of the laws and provisions and weak 

administrative structure. However, the government is working to resolve these issues by spreading the 

knowledge of laws, rights of the labors and by making the different government schemes for giving benefits to 

the labors of agricultural unorganized sector. It is the moral and legal duty of employers to not to snatch the 

rights and interests of his labors. No employer should get benefit at the cost of the labor’s efficiency. There is a 

need to step up public investment in agriculture especially in creating affordable rural social infrastructure like 

cheap education, health facilities, drinking water etc. This would help in improving the growth potential of rural 

poor. The subsidies are required to be better targeted towards rural poor. The public expenditure may be 

directed towards re-generation of degraded forests, watershed development, wasteland development and other 

highly labor intensive activities. 
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INTRODUCTION 

Genetically Modified Crops are those crops whose genetic characteristics have been altered by the introduction 

of a modified gene or a gene from another organism using the techniques of genetic engineering.  A gene is the 

basic physical and functional unit of heredity. Genes are made up of DNA. Genes can be obtained from a 

natural process or it can be made in a laboratory setting artificially whereby it is termed as artificial gene 

synthesis. The issue in question in the current case pertains to whether genes and genetically modified organisms 

or crops be patented in India. As India is a signatory to the WTO (World Trade Organization), it is also bound 

by the TRIPS (Trade Related Aspects of Intellectual Property Rights) agreement under it, being a signatory to 

the same. As per the TRIPS Agreement1, the member nations can exclude plants and animals other than micro-

organisms, and essentially biological processes for the production of plants or animals other than non-biological 

and microbiological processes from Patentability. However, a proviso to the Article 27 clearly states that the 

Members shall provide for the protection of plant varieties either: 

 by patents or  

 by an effective sui generis system or  

 by any combination thereof.                    

India being a country which is infinitely reliant on Agriculture as an occupation as well as source of food should 

be well aware of the consequences of letting agricultural products to be patented as it would lead to a situation 

where farmers who feed the nation will have to beg before the giant seed companies for the unaffordable and 

exorbitantly priced seeds. Thus keeping this Provision under the TRIPS Agreement in mind, India has under 

section 3(j) of the Indian Patents Act, 1970 excluded “plants and animals in whole or any part thereof other than 

micro-organisms but including seeds, varieties and species and essentially biological processes for production or 

propagation of plants and animals” from the purview of Patentable Subject matter. However an equal 

importance is given to the researchers and breeders who put their time, effort, money and labour in coming up 

with new plant varieties or seeds through genetic engineering or any such advances in science, through the 

legislation- Protection of plant Varieties and Farmers’ Rights Act 2001 – a sui generis system of law unique to 

India to recognize the rights of both farmers and plant breeders and researchers in India. 

 

BRIEF OF THE CASE:  

                                                      
 LLM Student, Chrost University Bangalore, India 
1 Article 27 (3) of TRIPS Agreement- Exceptions under Patentable Subject Matter 



Monsanto – a U.S company which was acquired by a German Firm Bayer A.G. holds a patent2 in India for its 

invention titled: “Method for transforming plants to express bacillus thuringiensis (bt) delta-endotoxins.” The 

company entered into licensing arrangements with Nuziveedu seeds- an Indian agribusiness company which 

notably markets seeds and many other seed companies in India that wished to use Monsanto’s patented Bt 

Technology. The Bt technology in simple words can be explained as a technology where a genetic fragment has 

been derived from Bacillus thuringiensis- a bacterium, and inserted into a plant. The main usage of this 

technology is in the cotton plants which is most prone to pest attack by the ball worms. This technology would 

make the crops pest resistant resulting in better productivity. So the general practice was that, Monsanto 

delivered the Bt cotton seeds to the licenced Seed Companies and the Seed Companies sold the same to the 

farmers. It is in 2015, a dispute broke between Monsanto and Nuziveedu as Nuziveedu failed to pay royalties as 

a result of which Monsanto terminated the license of Nuziveedu and sued the company in the Delhi High Court 

asking for restraining orders against the continues use of their patented technology. It was then that Nuziveedu 

shot back at Monsanto claiming that the patent itself was invalid as per Section 3(j) of the Indian Patents Act.3 

The Single Judge Bench refused to rule on the validity of the patent. However it found that the termination of 

Nuziveedu’s licence by Monsanto as unlawful and restored the licences provided that royalties should be paid to 

Monsanto as per the rates prescribed by the Government. Monsanto appealed to this decision and it was heard 

by the Division bench of the Delhi High Court where it was held that the Monsanto’s patent itself was invalid as 

per the Indian Patents Act, 1970 – Section 3(j) which excludes plants and plant varieties including seeds from 

patentability. Aggrieved by the order, a second appeal was filed to the Supreme Court of India where it was 

finally held that the Division Bench should not have invalidated the patent without proper trial.  The Supreme 

Court also felt that the previous court was in a haste to pass the order and that the order lacked assessment of 

elaborate evidence or witnesses regarding the scope of the validity of the invention. Thus, as of 8th January 2019, 

the suit is remanded back to the learned Single Judge of the Delhi High Court for proper perusal and disposal of 

the case in accordance with law. 

 

CASE COMMENT: 

In this case, Monsanto claimed that the patented subject matter was a man-made DNA that does not exist in 

nature and does not otherwise form a part of the plant as existing in nature and therefore it is not an exception 

as per Section 3(j) of the Indian Patents Act and that their patent is valid. Nuziveedu on the other hand raised 

the issue that the utilisation of the impugned Bt trait is only when it is introduced in to the seed (which is 

covered under Section 3(j)) and that it is inert and inanimate otherwise. The function of the patented subject 

matter is considered a part of the seed. Though the Indian Legislature is cautious and up to date in excluding 

plant varieties and seeds from patentable inventions and protecting the same under a sui generis legislation, it is 

not up to date and clear so far as the technological advancement is concerned. The case is the best proof for the 

                                                      
2 Patent Number:214436 titled: Methods for transforming plants to express Bacillus Thuringiensis Delta- Endotoxins granted on 2 
February 2008 
3 Section 3(j) of Indian Patents Act, 1970-excludes “plants and animals in whole or any part thereof other than micro-organisms but 
including seeds, varieties and species and essentially biological processes for production or propagation of plants and animals” from 
the purview of Patentability 



same. Even after the enactment of the Protection of Plant Varieties and Farmers’ Rights Act in 2001, Monsanto 

managed to obtain a patent for its Bt. technology in the year 2008 under the Indian Patents Act rather than 

obtaining protection under the former. The ambiguity in law has paved way for all these perplexities. As far as a 

nation like India is concerned, this is not a mere issue of mercantile law that can be sat down and discussed in a 

leisurely manner. It is a matter of life and death for the Indian farmers since at the end of the day the disputed 

royalties, trait fees and licence etc. are being snatched away from the poor farmers and not from the toffs like 

Monsanto or Nuziveedu. In the end the seed companies get all the advantages at the expense of the poor 

farmers. In the year 2015 the Bt Cotton technology which was supposed to be resistant to pests failed in Punjab 

and over 95% of the crops were affected in the area which resulted in suicide of over a dozen farmers in the 

area who relied solely on the crops for their income. Though Genetically Modified Crops like these give better 

yields, the few disadvantages attributed to these crops are to be thought about for a better future as it seems to 

outweigh the advantages in the coming days. The seeds of the genetically modified crops cannot be re-used 

unlike the normal seeds and farmers have to buy new seeds every time. In the past, when crops failed farmers 

could have their seeds replanted. With the advancement of science and technology, farmers who were once the 

backbone of India who fed the entire country and the world with the surplus have knelt down for alms before 

the Multinational profit making Companies. Thus with this recent Supreme Court Order, it has become the 

responsibility of every single individual to think wisely over the issue and a greater responsibility lies on the 

legislature of the country to make necessary amendments and provisions in law in par with the advancements in 

science and technology keeping in mind the welfare of the nation. There should be clearer provisions with 

respect to patentability of DNA sequences and genes. Another aspect of this particular case that deserves a 

comment is the Press and Media which cheered the Company for its victory over the patent matter in the 

Supreme Court of India, misguiding the public. When the truth is that the Supreme Court denied to pronounce 

on the validity of the patent and rather reverted back the case to the Delhi High Court to decide upon the case 

after proper expert evidence and trial, the media claimed it to be a patent victory. To that extent Monsanto’s 

patent rights can be assumed to be restored. However it is inappropriate to say that the Supreme Court has 

decided that the patent is valid. It is not that a company like Monsanto should not be given patent in India for 

its invention that obviously requires a lot of effort, but it is about the better good of the public and clarity and 

compliance of law that is looked up to. 

 

 


