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THE IMPLICATION OF UNITARY AND FEDERAL FORM OF THE STATE 

IN THE LIGHT OF UK, USA AND INDIA  

Shailendra Kumar1 and Shashwat2 

 

 

INTRODUCTION 

Government is the basic necessity for any society to exist and prosper. There are many forms of the 

governments throughout the globe for example unitary form of the government, federal form of 

government, quasi federal form of the government. United States of America is the country which 

exists with the Federal form of the government and United Kingdom follows the Unitary form of 

the Government.  

The constitution of America was drafted in the year 1787 and the seeds of one of the best running 

and the best governing Federal government were sown in that year itself. Whereas the United 

Kingdom having no written constitution as such has the unitary form of the government and here 

the law enacted by the Parliament under the power provided by the crown becomes the law, 

although these must be based upon certain principles such as the natural law of justice, rule of law 

etc. Here the ultimate power is held by the “sovereign parliament”. 

The British constitution is developed by through a number of factors such as: statues passed by the 

parliament, the conventions which get developed over time through the common practices, 

common laws which are developed through the judgments passed the courts and through the recent 

trends the British constitution is also getting influenced by the European Community constitution as 

well after the Britain has signed for the European Community Act 1972.3  

 

                                                           
1 PhD. Student at West Bengal National University of Juridical Sciences. 
2 LL.M Student at West Bengal National University of Juridical Sciences. 
3UCL CONSTITUTION UNIT, School of public policy <http://www.ucl.ac.uk/constitution-unit/whatis/uk-
constitution> 
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FEDERAL FORM OF THE GOVERNMENT IN THE UNITED STATES OF AMERICA 

Under the form of government developed by the USA and France, one central government has the 

authority to govern a nation without the interference of the political subdivisions. Federalism is 

synonymous to confederacy. Here in this case there are the two governments, one at the province 

level and the other at the central level. The citizens here are responsible to the two governments i.e. 

the central governments and the governments of the states. They also possess the dual citizenships, 

one of the individual state and the other of the U.S.A.  

Here the power of making the legislations are divided very soundly between both the governments 

and they rarely give rise to any of such disputes upon the making of such legislations4. 

State Concurrent National 

Regular commerce within the state. Tax. Regulate the interstate and the 

foreign commerce. 

Create countries and the districts for the 

better ruling within the state. 

Health services. Declare war. 

Regulate the political parties within the 

state. 

Pollution related 

matters. 

Make international treaties. 

Regulate marriage and divorce regulations. Consumer 

protection. 

Coin money. 

Establish systems for the public education. Public utilities 

services. 

 

Establish electoral systems.   

 

PRESIDENTIAL FORM OF GOVERNMENT IN UNITED STATE OF AMERICA 

The constitution of America was framed in the year 1787 and it was the start from where the federal 

form of the government was established there. The Article 1, 2, 3 etc deals with the formation of the 

                                                           
4Max J. Skidmore, American Government; A Brief Introduction 101-200 
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government. It can be seen in the history of USA that the government is the true federal in nature as 

here all the states of the America at the time of independence came together on the same platform 

and surrendered some part of their sovereignty and agreed to form the federal form of government 

which we see today as United States of America. This joining of the states was voluntary in nature 

and hence, it formed the perfect Federal government. 

Executive power 

In the federal form of the government the president is the real executive of the country. In the 

United States of America the President is elected by the people of America for the term of four 

years. Any natural born American Citizen or any person who is having the citizenship of America 

(for the last 14 years) of at least the age of 35 years can become the President of America5.  

Removal of the office  

The president of America may be removed from his office before his legal term of four years is 

completed on the impeachment for and conviction for the treason, bribery or high crimes of 

misdemeanors. For such removal through the impeachment process, the case is tried in the Senate 

which here acts as the High Court. The chief Justice of the Supreme Courts presides and also for his 

impeachment a two third vote of the member present is necessary for such conviction. This process 

is somewhat similar to that of the removal of President of India through the impeachment process6. 

POWERS AND THE FUNCTION 

Now here we can study the power and function of the president of America under three heads as 

under:- 

Executive power 

The President of America is the executive head of America as well as the enforcement head of the 

implementation of the laws. The President is responsible for the appointment of the executives on 

the advice and the consent of the simple majority of the senators present. The president is also the 

commander-in-chief of the Army, Navy, Air force and other military powers of the states. The treaty 

making powers and the conduct of the foreign affairs lies with the President only. Hence through all 

                                                           
5 MICHALE BURGESS, COMPARITIVE FEDERALISM-THEORY AND PRACTICE, Routledge, 2006 
6 Ibid 3 
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these facts and the powers given to the President we can state that the President is the real executive 

head of the America7. 

Legislative Powers 

Under this head of the Legislative powers the President from time to time must recommend to the 

congress the matters for the discussion which are critical in nature and deals with the national 

interest and the national security. Whenever there is need for an extraordinary session to be 

called/the President feels that there is need for an extraordinary session then in that case there the 

President may summon for the same. The president is also given the power over the preparation of 

the budget through the Budget and Account Act. There is also the other legislative power that the 

President may give the assent over the bill8. 

Judicial Powers 

The first judicial power which can be said is available to the President is the power to grant reprieves 

and the pardoning power for the offences done against the state. The other judicial power of the 

President is the appointment of the judges of the Federal court. Hence the above mentioned are the 

two powers for the president which comes under the judicial powers9. 

Formation of the Legislature of the U.S. Senate 

The legislature of the United State of America is a bicameral; it consists of the two houses known as 

the Senate and the House of Representative. The Senate is the upper house of the Legislature 

representing the members of the state. Earlier the senate has the members from the 13 states only, 

but with the passage of time there are now 50 states. Each of the states has two Senators and having 

50 states in total there are 100 Senators in total. The Senate members are elected by the people of 

the states and their term is fixed for the 6 years. The two-third members of the Senate retire every 

two years10. 

Function and Powers of the Senate 

                                                           
7 DR. DURGA DAS BASU, COMPARITIVE FRDERALISM, Wadhwa Nagpur, 2008 
8 Ibid 5 
9 Supra 2 
10 Supra2 
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The vice-President of the United State of America presides over the meetings of the senate. The 

Senate possesses the equal power with the House of Representative; here any bill may be introduced 

except the money bill. The Senate’s consent is required for the passing of the every bill11. 

House of Representatives 

This is the lower house of the Legislature of America. There are more than 400 members in this 

house. Each of the members represent around 50000 people of America. The members are directly 

elected by the citizens of America through the adult franchise. The total term of the office of the 

member of House of Representatives is two years12. 

Powers and the functions of the House of Representative 

Some of the basic functions of the House of Representatives are; the money bill can be introduced 

only in this house and not in the congress. Here there is no power to approve the appointment 

made by the president. Also this house is given the very important power that no bill can become 

law without the consent of this House. The President must take the consent of the lower house 

before the declaration of war. This house elects its own speaker; the speaker does not resign from 

his party after he is elected to serve as the speaker, he can continue to take part in the active politics. 

He has no power to punish the members13. 

SEPARATION OF POWER IN THE UNITED STATE OF AMERICA 

One of the very important features of the federal form of the government is the Separation of 

power. This feature is very well taken care of in the United States of America. Here each state has 

the separate and complete government. The theory of separation of power was given in the 18th 

century by Charles-Louis de secondat14. 

  

                                                           
11 Ibid 5 
12 Supra 5 
13 Supra 5 
14 NCSL, Separation Of Powers www.ncsl.org/research/about-state-legislatures/separation_ofpowers-anoverview.aspx 
accessed on (20th August 2014) 

http://www.ncsl.org/research/about-state-legislatures/separation_ofpowers-anoverview.aspx
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The Legislature 

The legislative is responsible for implementing and administering the public policy enacted and 

funded by the legislative branch. The legislature is set up under the Article 1of the Constitution of 

America. It shall have two houses namely House of Representatives and Senate15. 

The Executive 

The executive branch is responsible for the implementation and administering the public policy 

enacted and funded by the legislative branch. This branch of the government consists of the 

President, Vice-Presidents and other departments. The provisions for this are provided under the 

article 216. 

The Judiciary 

The Judicial branch is responsible for interpretation of the Constitution and laws and applying their 

interpretations to controversies brought before them. This part of the government consists of the 

Federal courts and the Supreme Court. The provisions related to this are laid down under Article 3. 

The president is responsible for the appointment of the judges and departmental secretaries, but 

only after the approval of the Senate17. 

The separation of power can be traced back to Greece. Aristotle at that time advocated for the 

mixed form of the government. 

UNITARY FORM OF GOVERNMENT IN U.K 

United Kingdom has the unitary form of the government and here it has two houses namely “the 

House of Lords” as the upper house and “The House of Commons” as the lower house. 

House of Lords 

The House of Lords consist of the: - Nobility of Britain, Dukes, Barons, Viscounts and Bishops. Till 

the year 1999, there were 1300 members but with passage of there are now only 700 members. This 

house serves as a judicial function, as a court of the final appeal, but as a legislative body it is 

                                                           
15 Ibid 3 
16 Ibid 3 
17 Ibid 3 



Vol. II (2) International Journal of Legal & Social Studies April, 2015 

9 
 

ineffectual. It can delay the passage of bills issued by the lower house but it cannot veto such bills 

and struck them out18. 

The Lower House i.e. House of Commons. 

The members of this house are known as the “Member of Parliament”. These members are elected 

form the 646 electoral districts. These are the members only who elect the Prime Ministers by the 

majority. Here in this form of the government the judiciary has no power to review as in United 

States of America. After the selection as the Prime Minister, he/she serves for the term of five years. 

here although the Prime-Minister is the executive head of  the country and looks after the daily work 

of the country but the “Monarch(king/queen)” is the head of the country. Although this Monarch is 

nothing more than the rubber stamp and is merely the signatory post. The House of Common holds 

the real and the major part of the powers than the House of Lords. The House of Commons holds 

the prominent position in the legislature of United Kingdom and is the most powerful house19. 

In United Kingdom the executive consists of the crown and the government including the Prime 

Minister and the Cabinet of Ministers. 

SEPARATION OF POWERS IN UNITED KINGDOM 

Executive and Legislature 

In the United Kingdom, the executive and the Legislature are very closely related. The Prime 

Minister and a majority of the ministers is Member of Parliament and they sit in the house of 

Commons, hence we can here state that the Executive is present at the heart of the Parliament. 

The Prime Minister is generally the head of the executive branch of the government and also the 

leader of the majority party in the Legislature. Also here in the United Kingdom the Parliament may 

delegate the law making power to the government through the power to draft the secondary or 

through the power of the delegated Legislation. 

Hence, here we can state that the Legislature and the Executive are very far from the Separation of 

the powers in the true sense. Here there is no such well defined separation of power maintained as it 

is done in the American context. 

                                                           
18 AALT WILLEM HERING & PHILIP KIIEVER, CONSTITUTIONS COMPARED 51-100 
19 Ibid 7 
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In order to prevent the executive from controlling the parliament, the House of Commons Act 1975 

was brought into limit the number of the salaried ministers who sit in the House of Commons. This 

brought down the interference of the executive section in the Legislative processes20. 

Legislature and the Judiciary 

As for the maintenance of the separation of the power in United Kingdom the judges are not 

allowed to participate in the election. Here the judges are expected to interpret legislations in line 

with the intention of the Parliament. Hence, here we can state that judiciary and legislature follow 

the principle of separation of powers to a great extent21. 

Executive and judiciary 

The third and the last area for the separation of power is the executive and the judiciary. In U.K  the 

executive and the judiciary come across each other only in the case of the delegated legislation which 

is provided to the executary body through the parliament. This power of the delegated legislation 

can be questions only in case where the court feels that the actions are questionable and 

unconstitutional in nature. Thus, we can state here that the judiciary and the executive are very much 

separated from each other and rarely overlap each other unlike legislature and executive22. 

QUASI FEDERAL FORM OF GOVERNMENT IN INDIA 

The constitution of India was Adopted on26th January 1950. The constitution here provides with 

the Quasi federal form of the government. Like the federal form of the government here are two 

governments i.e. the state government and the central government, but unlike U.S.A. there is only 

one citizenship provided to the citizens. Here the power to make laws are divided between the state 

and the central government by the constitution under the Union list, state list and the concurrent list 

under part XI of the constitution. 

When it comes to India at the time of independence, the princely states were given choice either to 

join India or Pakistan or stay independence. Many of the princely states joined India and there were 

some who were although enclave in the Indian Territory but willing to join the Pakistan or wanted 

to stay independent. States like Junagadh, Hydrabad, East Bengal etc were some among them who 

                                                           
20 Richard Benwell and Oonagh Gay, The Separation of Powers, SN/PC/06053, House of Commons. 
21 Ibid 7 
22 Ibid 7 
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were creating problems. Some were forcibly joined to Indian Territory and some were liberated later 

on like Bangladesh, as there were issues in their administration etc. hence, there was no complete 

voluntary joining of the nation.   

The Prime Minister is the executive head of the country where he is assisted by the cabinet of 

ministers for the better running of the country. The President is the head of the country but is 

merely a designatory post as such. The president is elected by the members of both the houses i.e. 

Lok Sabha and the Rajyasabha. 

The Legislature  

The legislature of the country is divided in two parts as in the Lok Sabha (the lower house) and the 

Rajya Sabha (the upper house).  

Lok Sabha  

The Lok Sabha is the lower house of the legislative. The constitution of India provides for the total 

552 members where the 530 members are elected from the respected constituencies and 20 are from 

the Union Constituencies and two are nominated by the President from the Anglo-Indian 

community. The Prime minister being the head of the members of parliament may be the member 

of the Lok Sabha or the Rajya Sabha. The term for the member of the Lok Sabha is for 5 years. The 

Lok Sabha is responsible for the passing of every bill and laws in the country. To form the 

government at the centre  the party must have the majority in the Lok Sabha. The members of the 

Lok Sabha choose their leader and thus the prime minister is elected. The non-confidence 

movement can be brought against the ruling party and if the party fails to show its majority in Lok 

Sabha then in that case the government falls and the other party in the majority will be given chance 

to either form the government or the Lok Sabha will be dissolved and fresh elections will be held in 

that case.  

Rajya Sabha  

The Rajya Sabha is the upper house of the legislature. The Rajya Sabha consists of the 250 members 

in total out of which 12 are nominated by the President of India from the different fields of 

art/science/sports etc. The term of the members of Rajya Sabha is six years and one third of its 

members retire every two years. In India the Rajya Sabha does not have the much of the power and 
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neither has the much authority in the real sense. In case the Lok Sabha passes the financial bill and 

sends it to the Rajya Sabha and the Rajya Sabha either returns it or holds it for more than 14 days 

then in that case there the bill will be considered to be passed. This house does not have any such 

veto power.  

SEPARATION OF POWER IN INDIAN GOVERNMENT SYSTEM 

The separation of power is well maintained in the Indian government system. As per the article 

154(1) the President of India is the executive head of the country and the governor is of the state. 

But the President is also provided with the power to bring in the ordinances which is the legislative 

power provided under article 123(1). The President is also having the judicial power also in that case 

where he is involved in the appointment of the judges article 124 and also performs the judicial 

functions under article 103(1). Thus, here we can here state that although there is no as such specific 

provision for the separation of power provided under Indian constitution but on an average the 

judiciary is free from the all other wings of the government and all the three i.e. the executive, the 

legislature and the judiciary are free from each other’s interferences and serve as the separate wings.23 

It has also been held by the various judges in the past that although India lacks in the express 

provision of separation of power but then also the constitution provides with the adequate measures 

to avoid overlapping of power in day to day administration of the government. 

CONCLUSION 

Thus, here we can conclude that, which form of government is the best one depends upon various 

factors and it changes from country to country. There are many factors like the mentality of the 

people there and the past/historical conditions, present political situations and other sociological 

and political factors as such. All the three forms of government i.e. the federal, the unitary and the 

quasi federal form of the government serve their purposes in their manner in the countries.  

Separation of power is much well maintained in the American federal form of the government 

rather than the unitary form of the government of United Kingdom and the Quasi federal form of 

government of India.  The separation of power in the government is the very basic system because it 

                                                           
23Tej Bahadur Singh, Principle Of Separation Of Power And Concentration Of Authority, 
<http://www.ijtr.nic.in/articles/art35.pdf> 
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promotes independence of the systems and also prevents the quarrel arising out of the overlapping 

of the powers of the legislature, executive and judiciary.   

 

**** 
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CORPORATIZED FOURTH ESTATE: PARADIGM SHIFTS 

Kudrat Agrawal1 

 

 

INTRODUCTION 

“The greater the monopolization and corporatization of media, the less the space for smaller voices, differing voices, 

dissenting voices.”2         - P. Sainath 

The media is often called the fourth estate of democracy. This phrase signifies the responsibility 

of media for public interest. This is because it is dubbed as a public institution in a democracy. A 

free, pluralistic and independent news media, on all platforms, is important for facilitating good 

governance and transparency. 3 In the case of the Secretary, Ministry Of Information  

&Broadcasting v. Cricket Association Of Bengal & Anr4, the Supreme Court with respect to 

electronic media held that airwaves are public property and must be used for public good and no 

individual has a right to utilize them at his choice and pleasure and for purposes of his choice 

including profit. The court further said that airwaves must be utilized so as to ensure plurality 

and diversity of views, opinions and ideas. Though the case related to electronic media, the court 

in general emphasized the need for diverse and unbiased views by the media.  

P.N. Vasanti, Director of Centre for Media Studies, aptly sums up the importance of media 

when she says that “for a healthy democracy to function, citizens must have access to diverse 

and dissenting sources of information”.5It is mainly through the media that the citizens are able 

to make an appraisal of various government policies and schemes as the media is entrusted with 

the duty of providing true and unbiased information.  

 

                                                           
1 B.A., LL.B.(Hons.), National Law University, Delhi 
2MeghaBahree, Reliance Takes Over Network18: Is This The Death Of Media Independence?, FORBES, May 30, 2014, 
http://www.forbes.com/sites/meghabahree/2014/05/30/reliance-takes-over-network18-is-this-the-death-of-
media-independence/, last accessed on- Nov. 3, 2014.  
3Free Media Contribute to Good Governance, Empowerment and Eradicating Poverty, World Press Freedom Day Themes, 
UNESCO,http://www.unesco.org/new/en/unesco/events/prizes-and-celebrations/celebrations/international-
days/world-press-freedom-day/2014-themes/free-media-contribute-to-good-governance-empowerment-and-
eradicating-poverty/, last accessed on Oct. 30, 2014. 
4AIR 1995 SC 1236. 
5  P.N. Vasanti,Press Freedom Day & The Indian Media, LIVEMINT, May 13, 2011. 
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Quality news and information provided by the media fosters healthy debate and discussion on 

issues of importance like science, gender, youth, peace, poverty and corruption. An independent 

media strengthens the participation of people in the process of the growth and development. 

Since the media is the carrier of news and information, it plays an important role in shaping 

public opinion and setting the stage for future discourse on critical issues. It also said that an 

independent news media also leads to social economic and political empowerment because it 

provides access to reliable information representing a plurality of opinions, facts and 

ideas.6 Celebrated economist Amartya Sen has very rightly said “in the terrible history of famines 

in the world, no substantial famine has ever occurred in any independent and democratic country 

with a relatively free press”. 7India has seen quality journalism in the preceding years when 

newspapers like The Statesman and The Indian Express chose to leave white spaces in their papers 

rather than disseminating government propaganda during the Emergency.8 

GROWTH OF INDIAN MEDIA 

Media is one of the fastest growing sectors of the Indian economy.  The media contributes about 

1% to the GDP of the country.9 India has become the fastest growing and the largest newspaper 

market in the world by overtaking China, with 110 million copies sold each day.10 A media sector 

analysis report predicts that the Indian media is expected to witness a growth rate of 18% 

annually to touch Rs. 2245 billion by the year 2017.11 

While the traditional media in the West is collapsing due to less revenue, the Indian print media, 

i.e., newspapers, periodicals and magazines, has been growing at an unprecedented rate over the 

past few years. This is because the traditional media is still developing in the country, which is 

unlike its Western counterparts where it has already developed. Also, the huge diversity in the 

languages in the country affords many opportunities to the sector to grow.  

                                                           
6Supra note 1. 
7AmartyaSen, Democracy as a Universal Value,JOURNAL OF DEMOCRACY, 3-17 (1999). 
8RAMACHANDRA GUHA, INDIA AFTER GANDHI – THE HISTORYOF THE WORLD’S LARGEST 
DEMOCRACY 502, (1d ed. 2008). 
9 NitinNarang, Overview: Indian Media and Entertainment Industry, M&E INDUSTRY TRENDS, TECHNOLOGY 
AND RESEARCH, Apr. 8, 2013, http://www.mediaentertainmentinfo.com/2013/04/overview-indian-media-and-
entertainment-industry.html/, last accessed on Oct. 30, 2014.  
10 How Newspapers Are Faring: A Little Local Difficulty, THE ECONOMIST, July 7, 2011, 
http://www.economist.com/node/18904190, last accessed on Oct. 30, 2014. 
11Media Sector Analysis Report, EQUITYMASTER.COM, Apr. 10, 2014, http://www.equitymaster.com/research-
it/sector-info/media/Media-Sector-Analysis-Report.asp, last accessed on Oct. 30, 2014.  
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The numbers of publications registered with the Registrar of Newspapers for India are about 

1,00,000.12 The largest number of newspapers and periodicals printed in the country are in the 

language Hindi at 32,793, followed by English at 11,478.13 The largest number of newspapers are 

published in Hindi (7910), followed by English (1406), Urdu (938), Gujarati (761), Telugu (603), 

Marathi (521), Bengali (472), Tamil (272), Oriya (245), Kannada (200) and Malayalam 

(192).14These numbers prove that the Indian media has shown diversity in terms of numerous 

publications in different languages. The press is printed in 123 languages and dialects. Twenty of 

the world’s 100 largest newspapers are Indian. 15Statistics compiled by the Information and 

Broadcasting Ministry reveal that the country has close to 400 news channels.16This shows that 

the reach of the media has substantially grown over time and now the opinion of a large number 

of people in the country is being affected by the media.  

Due to the financial meltdown witnessed by the global economy, many sectors have shown 

scanty or stagnated growth. However, the media sector has grown at an unprecedented rate 

making it one of the major growth drivers of the Indian economy. Regional markets have also 

substantially contributed to the revenues of the national players. In fact, due to a spurt in mobile 

and wireless technologies, the growth of the Internet has accelerated leading to increased access 

to a variety of content.  

As the fourth estate, the media is required to extol the virtue of plurality, which signifies 

‘availability of fair, balanced and unbiased representation of a wide range of opinions and 

views’.17Recently, the media has made some remarkable achievements by affecting the people 

socially. For example, the media has fostered quality debate on women’s security in the country 

in the wake of increasing rapes. Television shows like Satyameva Jayate have drawn our attention 

to issues that need immediate attention. News programs such as the Citizen Journalist Show 

have encouraged the common man to bring to fore various problems existing in the country at 

the grass root level. Detailed discussions on burning topics on news channels have led to 

                                                           
1299,660 Publications Registered With Registrar Of Newspapers For India, THE ECONOMIC TIMES, July 30, 2014, 
http://articles.economictimes.indiatimes.com/2014-07-30/news/52237784_1_registrar-print-media-newspapers, 
last accessed on Oct. 31, 2014. 
13 55th Annual Report of the Registrar of Newspapers of India, PRESS INFORMATION BUREAU OF INDIA, 
http://pib.nic.in/newsite/erelease.aspx?relid=79265, last accessed on- Nov. 2, 2012.  
14Id. 
15 SahanaUdupa, Beyond Acquiescence and Surveillance: New Directions for Media Regulation, ECONOMIC AND 
POLITICAL WEEKLY 102, 101-109, Jan. 28, 2012.  
16 B.B. Nagpal, Number of news and non-news TV channels is almost equal in the country, INDIANTELEVISION.COM, 
Mar. 10, 2014, http://www.indiantelevision.com/regulators/i-and-b-ministry/number-of-news-and-non-news-tv-
channels-is-almost-equal-in-the-country-140310, last accessed on Oct. 31, 2014. 
17 Micele Polo, Regulation for pluralism in media markets, in THE ECONOMIC REGULATION OF 
BROADCASTING MARKETS, 150 (Paul Seabright & Jurgen von Hagen eds.) (2007). 
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hitherto passive people actively voicing their concerns. There has been a new awakening among 

the masses and citizens of the country now closely and constantly monitor all the moves of the 

government and challenge the policies that they perceive as detrimental to their interest. This has 

also contributed to increasing accountability and transparency in the governance of the nation.  

ENTRY OF CORPORATES IN INDIAN MEDIA 

The question of the ownership of media is of interest. Because, of late, the media has witnessed a 

loss of plurality, where the news is being increasingly confined to a few issues and the small 

newspapers and news channels are disappearing from the scene. One of the reasons for this is 

the increasing ‘corporatization of the media’. The word corporatization means ‘subjecting to 

corporate ownership and control’.18 

The period of corporatization of the Indian media started with media mogul Rupert Murdoch 

cashing in on the opportunity to commercialize this sector as early as 1993. This involved a series 

of tactics that included the introduction of a music channel (Channel V) and creating a vast news 

network (STAR). Within a short span of time, the STAR network managed to become one of 

the largest conglomerates in the media industry with as many as 32 channels spawning across 

eight languages.19 After a couple of years in 1995, Hathway Investments Pvt. Ltd. led by Rajan 

Raheja launched the Outlook magazine and became of the early entrants in the Indian media.  

The process of ‘Murdochisation’ has been described as a “process that involves the shift of 

media power from the public to privately owned, transnational, multimedia corporations 

controlling both delivery systems and the content of global information networks”. 20   This 

phenomenon, does not imply the corporate ownership of media houses, but is a wider term that 

encompasses “exaggerated focus on ‘breaking news’, so-called ‘exclusive’ stories, a restriction of 

topics to those that will interest the affluent middle class (the most profitable targets for 

advertisers), an increasingly uncomfortable closeness between marketing and editorial 

departments, and the transformation of news into a commodity There is no objectivity so far as 

the news is concerned.”21 

Since the last few years, large Indian corporates have also entered the media. For example,in the 

year 2006, Anil Ambani forayed into the radio space in the country and in 2010 acquired an 18% 
                                                           
18 Merriam Webster Dictionary, http://www.merriam-webster.com/dictionary/corporatize, last accessed on Oct. 
31, 2014. 
19 DayaKishanThussu, Murdochisation of the Media: An Asian Perspective, E-COMPOS, 
http://www.compos.org.br/seer/index.php/e-compos/article/viewFile/105/104, last accessed on- Oct. 30, 2014. 
20Id. 
21ParanjoyGuhaThakurta& Alice Seabright, Murdochisation of the Indian Media, FRONTLINE 28(16), Aug.12, 2011, 
http://www.frontline.in/static/html/fl2816/stories/20110812281601900.htm, last accessed on- Oct. 30, 2014.  
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stake in Bloomberg UTV. In the year 2011, the AbhayOswal group bought a 14.2 stake in 

NDTV. Few months later, the Aditya Birla group acquired a stake of 27.5% in the India Today 

Group. Though many were skeptical of these ventures, those in support of these transactions 

said that these corporate entities had not acquired an interest substantial enough to influence the 

editorial policies of the newspapers, magazines and news channels.  

But in the year 2012, the media sector saw overall mergers and acquisitions and private equity 

funding totalling approximately 1,000 deals with a value exceeding USD 49 billion.22These deals 

reflected an increasing cross media ownership and the consequent consolidation and expansion 

strategies of the parties involved. Sony Corporation bought a 32% stake in Multi Screen Media, 

while News Corp acquired a whopping 50% share in ESPN and PVR took over Cinemax India 

Limited.  

However the deal that was very recently in news and invited strong reactions was Reliance 

Industries buying Network18 and its subsidiary for a whopping sum of Rs.4, 000 crores. RIL 

now controls 78% of the network that was founded by Raghav Behl and includes news channels 

like CNN-IBN, CNBC- TV18, IBN7 and CNBC Awaaz, entertainment channel Colors, print 

magazines like Forbes India and Overdrive and popular websites like In.com, IBNLive.com, 

Moneycontrol.com, Firstpost.com, Cricketnext.in, Homeshop18.com, Bookmyshow.com.23 The 

acquisition simply meant that the corporate house came to hold a position wherein it could 

control all the content that is disseminated through these diverse channels. Some also said that 

this acquisition coupled with RIL’s telecommunication business made the group’s media empire 

larger than that of Rupert Murdoch and the Times of India group.24 

The acquisition was not welcome by many within the network as it was being argued that RIL in 

a way already owned the network. It started in 2012 when RIL decided to sell its stake in Enadu 

TV, popularly known as ETV to TV18, whose parent company is Network18. Network18 was 

not financially sound at the time and had negative cash flow over the last two fiscal years. During 

the half-year ending 30 September 2011, the company disclosed an operating loss and an interest 

burden of Rs. 128 crore.25 However, since the company did not have money to buy the interest, 

                                                           
22 FICCI-KPMG Indian Media and Entertainment Industry Report 2013 at 181, 
http://www.ficci.com/spdocument/20217/FICCI-KPMG-Report-13-FRAMES.pdf, last accessed on- Nov. 2, 
2014. 
23 RIL buys Network18 group for up to Rs 4,000 crore, THE TIMES OF INDIA, May 30, 2014, 
http://timesofindia.indiatimes.com/business/india-business/RIL-buys-Network18-group-for-up-to-Rs-4000-
crore/articleshow/35754576.cms, last accessed on- Nov. 1, 2014. 
24Bahree, supra note 1. 
25ParanjoyGuhaThakurta&SubaChaturvedi, Corporatization of the Media Implications of the RIL-Network18- Eenadu Deal, 
ECONOMIC AND POLITICAL WEEKLY 11, 10-13, Feb. 18, 2012.  
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it borrowed money from an Independent Media Trust (IMT) owned by RIL by issuing optionally 

convertible debentures (OCDs) that could be converted into equity within 10 years. 26With 

respect to this deal, the Competition Commission of India (CCI) remarked-“The subscription to 

convertible debentures in-turn would also result in indirect acquisition of control over 

Network18 and TV18 as these companies would be under the control of the target 

companies.”27 

Raghav Bahl retained control till the conversion of these debentures into shares gave RIL the 

control over Network18. This led to the biggest corporate conglomerate also becoming the 

largest media corporate in the country. It was being argued that the RIL would present opinions 

that favour its own corporate interest. For example, it would disseminate a view that is favorable 

to the company in the Krishna Godavari gas deal, where it is involved in a conflict with the 

government. In the words of journalist Paranjoy Guha Thakurta, “What Reliance has achieved 

by becoming the biggest player in India’s mass media industry is that it has enhanced its ability to 

influence public opinion through media, thereby also strengthening its hold over the working of 

the country’s political economy”.28 

This acquisition led to several top management officials quitting within a couple of days of the 

deal. It started with Chairman and Managing Director Raghav Behl along with his wife Ritu Behl, 

who was a Director. They were followed by Chief Executive Officer B. Sai Kumar, Chief 

Operating Officer Ajay Chacko, and Chief Financial Officer R.D.S. Bawa.29Editor-in-Chief of 

CNN-IBN Rajdeep Sardesai also quit his job saying that “editorial independence and integrity 

have been articles of faith in journalism” and he could not change these.30 

The reason why corporates have been able to enter the media and own substantial interests in 

many entities is because of the absence of effective laws governing something known as ‘cross 

media ownership’. The need for cross media ownership regulations arises because the media 

                                                           
26 RIL gets access to Network18’s content, THE TIMES OF INDIA, Jan. 4, 2012, 
http://timesofindia.indiatimes.com/business/india-business/RIL-gets-access-to-Network18s-
content/articleshow/11358564.cms, last accessed on- Nov. 1, 2014. 
27  CCI Order under Section 31(1) of the Competition Act, 2002, May 28, 2012, 
http://www.cci.gov.in/May2011/OrderOfCommission/CombinationOrders/C-2012-03-47.pdf, last accessed on- 
Nov.4, 2014. 
28 RIL Take-Over Of Network18: Why Does It Make The Media Nervous?, IMPACT, July 14, 2014, 
http://www.impactonnet.com/RIL-Take-Over-Of-Network18#sthash.656q2TDE.dpuf, last accessed on- Nov. 3, 
2014. 
29Ashish K. Mishra et al., Exits galore as RIL takes over Network18, LIVEMINT, May 29, 2014,  
http://www.livemint.com/Companies/Vpo4RrEprzzsFI7xGJw3OP/RIL-to-acquire-control-of-Network-18-
spend-Rs4000-crore.html?utm_source=copy, last accessed on- Nov. 1, 2014. 
30 RajdeepSardesai's farewell letter to his staff, THE TIMES OF INDIA, July 6, 2014, 
http://timesofindia.indiatimes.com/india/Rajdeep-Sardesais-farewell-letter-to-his-staff/articleshow/37897632.cms, 
last accessed on- Nov. 2, 2014. 
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performs a plethora of processes right from creation of quality content and information to 

ensuring its proper and effective dissemination. Therefore, these functions have to be divided 

into different categories. Broadly the media can be classified into three categories on the basis of 

functions as- carrier, content and distribution. Carriers imply the mediums through which 

information is dispensed and includes are television, radio, film, mobile, Internet, newspapers 

and magazines. Content basically implies the programs that are developed according to the 

mediums. Distribution includes delivering the content to the target audience and consists of 

cable networks, direct-to-home and Internet service providers.31 

The plurality of the media can be achieved if the three categories of the media have separate 

ownership and control, i.e., by regulating cross media ownership. The regulation of this kind of 

ownership is advocated in order to ensure transparency and accountability in the working of the 

three divisions because if the same person or group or entity is in charge of all, there is the fear 

that analogous opinions and viewpoints are being expressed to the public at large. Restrictions 

on vertical ownership are also essential as vertical ownership also helps large corporates to 

dominate the market horizontally. (Across different carriers like television, radio etc.) For 

example, in the city of Kolkata, Amrit Bazar Patrika and The Telegraph have a substantial market 

share and are owned by the ABP group, whose news channel also has a large share.   

For instance, in Australia, a person cannot be in control of more than one commercial television 

broadcasting license in the same license area and more than two commercial radio broadcasting 

licenses in the same license area.32In France33 and Canada, a ‘two out of three’ law prevails, 

whereby companies can only own two of three of the following: terrestrial television services, 

radio services and daily newspapers. The United States prohibits cross ownership between 

broadcast and newspaper companies. 34  In the United Kingdom, it is mandated that three 

separate companies must provide newspaper, television and radio services; and its media 

regulator Ofcom is required to review the ownership rules every three years.35 

However, there is an absence of any such rules in India. In India there is no effective restriction 

on cross media ownership. For example, Star TV India, Sun TV Network Ltd, Zee group and 

                                                           
31  P.N. Vasanti, Need For A Debate On Cross-Media Ownership Rules, LIVEMINT, Dec. 12, 2008, 
http://www.livemint.com/Companies/4jForQqXitdzFhUvGzC7sO/Need-for-a-debate-on-crossmedia-ownership-
rules.html, last accessed on Oct. 30, 2014.  
32Broadcasting Services Act, 1992. 
33Freedom of Communication Act, 1986. 
34Telecommunication Act, 1996. 
35Communications Act, 2003. 
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some others own DTH and cable distribution platforms, while Sun Network has 14 TV channels 

in four states, cable assets, four magazines, radio stations and two newspapers.36 

The only restriction being that between DTH providers on one hand and Cable operators  on 

the other whereby, cross-holding exceeding 20% equity by companies providing these services is 

not permitted.  

When there is prevalence of such dominance, both vertical and horizontal; it is bound to cause a 

monopoly of viewpoints. Therefore, there is usually a demand for prevalence of guidelines or 

rules restricting this kind of ownership. 

ISSUES WITH INCREASING CORPORATIZATION OF MEDIA 

Deals such as those referred to in the previous section have raised the question of 

‘commoditization of the media’. 37  While these corporates argue that such deals are purely 

commercial with an aim to reap profits, their intent is seldom purely commercial. As Shekhar 

Gupta, Editor-in-Chief of The Indian Express points out-  

“If you have a couple of news channels and newspapers, a few well known (and well connected) 

journalists as your employees, give them a fat pay cheque, a Merc, and they solve your problem 

of access and power. They also get you respect, as you get to speak to, and rub shoulders with 

top politicians, even intellectuals, at awards and events organised by your media group. It is the 

cheapest ticket to clout, protection and a competitive edge”.38 

Since 80 percent of advertising revenue fuels media machine, the urban population has become 

center of attention for media outlets. Perspectives and social problems of lower class are not 

sellable on Indian corporate media.39The focus is increasingly shifting to the business aspects of 

things. It is being said that the mainstream media is shifting its attention to the urban classes in 

the cities and developing its content based on the needs and preferences of these few people.  

 

                                                           
36 ShivajiSarkar, Cross Media Ownership - A Threat to Vibrant Democracy, VIF, Aug. 22, 2013, 
http://www.vifindia.org/article/2013/august/22/cross-media-ownership-can-india-checkmake-
it#sthash.tCXrKp9J.dpuf, last accessed on- Nov. 3, 2014. 
37Thakurta&Chaturvedi, supra note 24. 
38 Shekhar Gupta, National Interest: Mere paas media hai, THE INDIAN EXPRESS, Apr.27, 2013, 
http://archive.indianexpress.com/news/national-interest-mere-paas-media-hai/1108319/0, last accessed on- Nov., 
2014. 
39  P.N. Vasanti, Will Cross Media Holdings Curb Genuine Competition, LIVEMINT, Dec. 25, 2008, 
http://www.livemint.com/Companies/wp6SOTrH0jQsRnnbWv7tkL/Will-crossmedia-holdings-curb-genuine-
competition.html, last accessed on- Nov.1, 2014. 
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The media is trying to cater to this urban class by offering what Udupa refers to as “new regimes 

of mediated desire”40 by presenting middle class aspirations that extend beyond consumables and 

include philosophies and ideologies like social mobility, new lifestyles and cultures, that 

ultimately depend on provision of goods and services by these corporate entities that 

manufacture goods and render services. According to a media researcher Sevanti Ninan, “news 

in India’s media industry is increasingly defined as being what the news consumer is interested 

in’’.41 

“So-called fine line between ads and news is diminishing quickly, social and serious content is 

generously replaced by celebrity gossips, sexually attractive pictures and colorful stories.”42 The 

economic and commercial pressures of a capitalist system have forced media to give more space 

to entertainment news, which gets more attraction of urban middle class.43 

Corporate ownership of media is not per se detrimental. Even the government is not opposed to 

corporate ownership of the media. But it becomes a cause for concern when the media is 

‘controlled’ and used to foster corporate interest and present biased views. While ownership 

means a purely commercial interest in the company, control means an ability to influence 

editorial policies, which in case of media ultimately means influencing the content. Telecom 

Regulatory Authority of India (TRAI) chairman Rahul Khullar says-“The problem arises when 

the corporate wants to abuse the media, it controls to project a colored point of view for vested 

interests. There is conflict of interest here”.44“Corporates do not get into the media to make 

money because there is no money, or very little money, to be made in the media. It is to control 

editorial policy.”45This leads to a loss of independence- a trait that is necessary for an unbiased 

media. 

 

                                                           
40Udupa, supra note 14 at 104. 
41SevantiNinan, Can Journalism Keep Pace With India's Mushrooming Media?, TWOCIRCLES.NET,  
Nov. 26, 2007, 
http://ns1.indianmuslims.info/2007nov25/can_journalism_keep_pace_indias_mushrooming_media.html#.VFIuFb
7H9Vs, last accessed on –Nov. 2, 2014.  
42 Riazul Hassan, Impacts of Media Corporatization in India, VIEWPOINT, Oct. 28, 2010, 
http://www.viewpointonline.net/2014/09/impacts-of-media-corporatization-in-india/239-impacts-of-media-
corporatization-in-india, last accessed on- Nov. 2, 2014. 
43Id. 
44 PrashantJha, TRAI set to Regulate Corporate Control of Media, THE HINDU, June 19, 2013, 
http://www.thehindu.com/todays-paper/trai-set-to-regulate-corporate-control-of-media/article4828663.ece, last 
accessed on- Nov. 1, 2014. 
45 PrashantJha, Media Veterans Welcome TRAI Proposal to curb Corporate Control, THE HINDU, June 20, 2013, 
http://www.thehindu.com/todays-paper/tp-national/media-veterans-welcome-trai-proposal-to-curb-corporate-
control/article4832178.ece, last accessed on- Nov. 1, 2014. 
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The law regulating cross media ownership in the country is not specific. Initially, the TRAI in the 

year 2009 said that although vertical integration of the media is detrimental, the horizontal cross 

media ownership does pose any threat. It said that corporates could grow this way, without any 

peril of a market failure, provided plurality is maintained.46 

However, in spite of some restrictions on vertical integration, there is concentration of 

ownership. This is because Indian corporate entities (groups or conglomerates) consist of a 

number of companies that produce different goods and offer varied services. Since the few 

restrictions that exist are ‘company based’ and not ‘entity based’, an entity is able to have a 

substantial share in both broadcasting and distribution sectors by acquiring licences under its 

different companies. This way entities are able to circumvent around the restrictions that exist 

and rendering them redundant. Moreover, the numbers that show the prevalence of a vast 

number of companies in the sector are effectively used to conceal dominance by a few entities.47 

There are no effective laws prohibiting cross ownership in the media sector leading to the 

creation of an oligopoly. Numerous small players are facing losses over the years and some are 

forced to shut down or have been taken over by corporate giants. The corporate ownership of 

media has forced small and independent players out of the market by adoption of policies such 

as predatory pricing and competing for advertising. The practice of predatory pricing means 

pricing the goods below cost in order to eliminate competition.48 For example, a typical 20-page 

newspaper that has a production cost of Rs. 15 is being sold at a meager price of Rs. 2 or 3, the 

difference being made up by revenue derived through advertising. This model of revenue is 

popularly known as the ‘advertising model of revenue’.49 

Vineet Jain, Managing Director of Bennett Coleman Company Limited (BCCL) in an interview 

has said, “We are not in the newspaper business, we are in the advertising business. If ninety per 

cent of your revenue comes from advertising, you’re in the advertising business.”50 Bhaskar Das, 

President and Principal Secretary to Vineet Jain expressing a similar view said, “We are a derived 

                                                           
46 TRAI lists Media Ownership Norms, THE ECONOMIC TIMES, Feb. 26, 2009, 
http://articles.economictimes.indiatimes.com/2009-02-26/news/28411711_1_regulator-media-ownership-trai, last 
accessed on- Nov. 1, 2014. 
47Sarkar, supra note 35. 
48Explanation, §4, Competition Act, 2002. 
49  Staff Correspondent, Media Houses Need to Think Revenue Model, THE HINDU, May 7, 2014, 
http://www.thehindu.com/todays-paper/tp-national/tp-karnataka/media-houses-need-to-rethink-revenue-
model/article5984411.ece, last accessed on- Nov. 1, 2014. 
50 Ken Auletta, Citizens Jain: Why India’s newspaper industry is thriving, THE NEWYORKER, Oct. 8. 2012, 
http://www.newyorker.com/magazine/2012/10/08/citizens-jain, last accessed on- Nov. 1, 2014. 
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business. When the advertiser becomes successful, we are successful. The advertiser wants us to 

facilitate consumption”.51 

In the wake of the global financial crisis, like all businesses, even the advertising companies have 

curtailed their expenses leading to a stiff competition between different players in the media 

industry. This has taken a toll on the small enterprises in the sector and as a result many of them 

have been forced to shut down. Though the advertising got a boost due to the election process 

in the country and numerous product and brand launches, some enterprises had to face the 

brunt when the sector was witnessing stunted growth.  

When the revenue from advertising declines, the only way to stay in business is by expanding 

geographically and localizing news by launching new editions. For example, in the year 2012, the 

ABP group launched numerous supplements that included Ebela, Ananda Plus and Bishoy 

Ashay52, while The Hindu introduced Habitat, Watches Luxury And Beyond and Weekend Life. 

While the big players in the market are able to do so, the small enterprises cannot often afford 

this kind of expansion and they are forced to exit the market.  

But a few small regional players are still struggling for their survival. These small regional 

players should survive in market because “the very idea of pluralism requires both diversity of 

media owners and diversity of content…any plural media is one that takes issues of access, 

content and ownership into account”.53 

While there has been a high degree of what is popularly known as ‘massification’ of the media 

due to a substantial rise in the number of people who read newspapers, those who listen to the 

radio and watch television; more sections of the society have access to the latest happenings 

around, but the question that is being constantly raised nowadays is whether the information 

being received by all these people is unbiased, independent and complete. 

Since the media is being taken over by the corporates hurriedly, there is also a rapid deterioration 

in the quality of news and the standards and ethics of journalism being followed. The 

competition to grab a larger customer base has been intensifying among the different players in 

the media industry. In a race to grab eyeballs, the practice of sensationalism is being increasingly 

resorted to. This apart from violating the right to privacy in some cases has led to a palpable 

                                                           
51Id. 
52ABP Group new supplement launch is latest salvo, BUSINESS STANDARD, Dec. 9, 2012, http://www.business-
standard.com/article/companies/abp-group-new-supplement-launch-is-latest-salvo-112120900057_1.html, last 
accessed on- Nov. 2, 2014. 
53Vasanti, supra note 30. 
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lowering of ethical standards. Few or no restrictions on the ownership and control of the media 

sector as well as meager powers to bodies like the Press Council of India (PCI) tends to divert 

the focus of the media from delivering quality and true news to generating profits. The principles 

of a free and democratic media are lost.  

For instance, in the year 2009 India TV was fined by the News Broadcasting Standards Disputes 

Redressal Authority for misrepresenting facts. The channel had said that writer and lecturer 

Farhana Ali was a spy for the United States by dubbing an interview she gave to Reuters.54 The 

channel was asked to pay a fine of Rs. 100000 and was also directed to broadcast an apology five 

times. In the Shakti Mills rape case, some media persons landed at the house of the victim while 

she was still in the hospital. Four students of NALSAR filed a complaint against Sakshi TV for a 

programme entitled ‘Drunken girls hulchul midnight’ telecast on April 12, 2013.55 The News 

Broadcasting Association also had to direct all news channels to refrain from telecasting the legal 

proceedings relating to Ajmal Amir Kasab as the same was violating the Code of Ethics and 

Broadcasting Standards and Guidelines.56 Salaries are increasing several manifolds as competitors 

are trying to get the best people, but the skill that is required for healthy journalism is running 

short in supply.57As Rajdeep Sardesai rightly wrote in his resignation letter, “Putting news above 

noise, sense above sensation and credibility above chaos must remain a credo forever: else 

journalism will lose its moral compass”.58 

In 2008, the media coverage of the Arushi Talwar murder case, while on one side attempted to 

bring out the anomalies in the investigation, it inadvertently ended up exposing the ruthlessness 

of the media. The twin murder case was so sensationalized that prime time shows covered it and 

many channels started airing special programs for the coverage of murders. This double murder 

case was given 3,464 minutes in one month (16 May to 16 June 2008) on air—almost 70 times 

more (on average) per month as compared with the agrarian crisis (an estimated 3,000 farmers 

dead in one year).59 

 

                                                           
54News channels' first date with self-regulation goes awry, BUSINESS STANDARD, Apr. 13, 2009, http://www.business-
standard.com/article/printer-friendly-version?article_id=109041300104_1, last accessed on- Nov. 2, 2014.  
55GeetaSeshu, Self Regulation and Privacy, THE HOOT, Jan. 8, 2014, http://www.thehoot.org/web/Self-regulation-
and-privacy/7232-1-1-14-true.html, last accessed on Nov. 2, 2014. 
56 Govt asks news channels not to air Kasab hearing clips, INDIANTELEVISION.COM, Mar. 21, 2009, 
http://www.indiantelevision.com/headlines/y2k9/mar/mar225.php.  
57Ninan, supra note 40.  
58Supra note 29. 
59  P.N. Vasanti, News Channels as Catalysts for Change, LIVEMINT, Jan. 8, 2010, 
http://www.livemint.com/Opinion/acJmgpOGG2VBMzHXmnXC7N/News-channels-as-catalyst-for-
change.html, last accessed on- Nov. 2, 2014. 
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Writer P. Sainath highlights the indifference of the media towards critical issues like poverty by 

giving the examples of the media highlighting the access of the middle class to modern facilities 

like weight loss clinics. He rebukes the media for ignoring acute issues like suicide of hundreds 

of farmers in a handful of districts in Andhra Pradesh because of debt or the tons of food grains 

rotting away in government warehouses while a large number of people are suffering from pangs 

of hunger.60 He appropriately labels this as the ‘disconnection between mass media and mass 

reality’ and cites this as the reason for lack of coverage for pressing issues in the country.61 

The quality of reporting is increasingly being called into question. In an attempt to increase 

audience, many guidelines are being overlooked. Last year, a study conducted by a group of 

researchers in Bengaluru to assess the whether the newspapers conform to standard guidelines 

while reporting suicides concluded that majority of newspapers do not comply with the 

guidelines.62 

There are specific trends within the media that have made it insular. There is excessive focus on 

countries like the United States and less coverage is given to important happenings in China, 

Brazil and South Africa.Noted journalist Praful Bidwai cites the example of one of the leading 

national dailies to show the drastic change the Indian media has witnessed over the past couple 

of years. He states that the newspaper has not had a full-fledged editor since the year 1993 who 

is in-charge of the entire paper.63Only close to 10 newspapers have correspondents in any of the 

major capitals of the world. Only The Hindu has full-time correspondents in the capital cities of 

Washington, Beijing, Moscow, London and Paris.64Pranoy Guha Thakurta rightly summarizes 

the current media trends in India by saying that dumbing down, sensationalism, trivialization and 

an unhealthy obsession with four 'C's, crime, cricket, cinema and celebrities, have become the 

norm.65 

Another problem that has negatively affected the credibility of the media is ‘paid news’. The PCI 

has defined paid news as “any news or analysis appearing in any media (print and electronic) for 

                                                           
60  P. Sainath, None So Blind As Those Who Will Not See, POINT OF VIEW, July 20, 2001, 
http://www.unesco.org/webworld/points_of_views/200701_sainath.shtml, last accessed on Oct. 30, 2014.  
61Id. 
62 P.S. Chandra et al., Do newspaper reports of suicides comply with standard suicide reporting guidelines? A study from Bangalore, 
India, PubMed, Dec. 18, 2013, http://www.ncbi.nlm.nih.gov/pubmed/24351965, last accessed on-Nov. 1, 2014.  
63PrafulBidwai, Corporatization of Media and Loss of Credibility, COMBAT LAW (Special Issue), Mar 2011.  
64PrafulBidwai, The Growing Crisis of Credibility of Indian Media, PUBLIC SERVICES AND DEMOCRACY, Apr. 28, 
2011, http://www.tni.org/article/growing-crisis-credibility-indian-media, last accessed on Oct. 31, 2014.  
65 ParanjoyGuhaThakurta, The Wonder That is Media, BUSINESS TODAY, Jan. 8, 2012, 
http://businesstoday.intoday.in/story/india-in-2020-paranjoy-guha-thakurta-on-media-industry/1/21057.html, last 
accessed on- Oct. 30, 2014.  
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a price in cash or kind as considerations.”66The injurious impact of the phenomenon can be 

highlighted by quoting veteran journalist Kuldip Nayar-“A reader may be shocked to know that 

the news he avidly reads is paid for. His frustration and helplessness are heightened because he 

does not realize which part of the story is news and which part is fake”.67 

A two-member sub-committee comprising Paranjoy Guha Thakurta and K. Sreenivas Reddy 

setup by the PCI to examine the issue said the phenomenon of paid news could be traced back 

to when BCCL decided to setup a ‘paid content’ service called Medianet, that for a money 

consideration proposed to send journalists to cover product launches or personality related 

events.68 This was seen a gross violation of the basic tenets of journalism; however BCCL argued 

that such ‘advertorials’ were already a part of city-specific color supplements, which focused on 

such events rather than news. 

Within a matter of time, companies including Videocon India and Kinetic Motors allotted equity 

shares to the group as part of a deal to enable these firms to receive advertising in its media 

ventures. These deals came to be known as ‘private treaties’ between the media entity and the 

corporations desirous of publicity.69The scheme resulted into turning BCCL into probably the 

most profitable media house in the country.  

Soon, others followed suit and entered into these treaties with different companies. Within a 

matter of time, promoters of media companies came to have subsidiary interests in different 

areas like vehicles, sports, cement, steel, property and education etc. For example, the Dainik 

Bhaskar Group that owns seven newspapers, two magazines, 17 radio stations has a significant 

presence in the printing, textiles, oils, solvent extraction, hotels, real estate, and power-generation 

industries.70 

The problem with these ‘advertorials’ was that the boundaries between news and advertisements 

blurred. It became difficult to ascertain what information is news and what an advertisement is. 

                                                           
66  J. Balaji, PCI sidelines sub-committee report on “paid news”, THE HINDU, July 30, 2010, 
http://www.thehindu.com/news/national/pci-sidelines-subcommittee-report-on-paid-news/article542455.ece, last 
accessed on- Nov. 2, 2014. 
67 KuldipNayar, The press cannot be at the whims of a few, REDIFF, Oct. 17, 2012, 
http://www.rediff.com/news/column/the-press-cannot-be-at-the-whims-of-a-few-column/20121017.htm, last 
accessed on- Nov. 3, 2014. 
68“Paid News”: How corruption in the Indian media undermines democracy, https://www.scribd.com/doc/35436631/The-
Buried-PCI-Report-on-Paid-News, last accessed on- Nov. 2, 2014. 
69 Marie-Lou Fernandes, Paid News, Treaties and the Indian Media: The Cause Is the Corporation, THE WORLD POST, 
Dec. 28, 2010, http://www.huffingtonpost.com/marielou-fernandes/paid-news-and-the-indian_b_802147.html, last 
accessed on- Nov. 3, 2014. 
70 ParanjoyGuhaThakurta, Media ownership trends in India, THE HOOT, July 3, 2014, 
http://thehoot.org/web/MediaownershiptrendsinIndia/6053-1-1-16-true.html, last accessed on- Nov. 2, 2014. 
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Advertising new brands and products is not harmful; however the whole thing started to become 

a menace when the media started tilting news in favour of those who paid them. Media in this 

way has been used to lobby corporate interests as a newspaper or channel would seldom print or 

say anything negative about the company in which it owns equity. The intensification of 

competition and commercial pressures has ultimately caused media to move away from the 

standards of journalism.71 

According to the members of the sub-committee referred to above, this report that allegedly 

contained names of the perpetrators behind this practice was according to sources ‘buried’ by the 

PCI.72 The report that was to be released by the PCI on April 26, 2010 was deferred after 

sometime “a much watered down version of the report without any of the specifics detailed in 

the original which explicitly named newspapers and channels”73 was released. It was argued that 

PCI bowed to corporate pressure and as a result refused to fight corruption within the Indian 

media.  

Due to increasing instances of paid news, the Standing Committee on Information Technology 

submitted its 47th Report titled ‘Issues Related To Paid News’ acknowledged the increasing 

corporatization of Indian media as one of the major reasons for this practice.74 It said that the 

increasing corporatization and blurring of lines between the managerial and editorial functions is 

one of the reasons for the problem of paid news as it leads to a decline in the independence of 

reporters and journalists. It also came down upon unrestricted cross media ownership as cross 

media ownership by fostering monopolies has had an adverse effect on the free flow of 

information.  

The gravity of the situation can be ascertained by the fact that paid news has also found its way 

into electoral politics. This is detrimental for the political setup of the country as the citizens do 

not get an unbiased honest view about the candidates and their past performance. As per the 

Election Commission (EC), the value of ‘paid news market’ is about Rs. 500 crores and half of 

                                                           
71Usha M. Rodrigues, Print Media in the Era of Globalization, in INDIAN MEDIA IN A GLOBALIZED 
WORLD 63, 52-68, (Maya Ranganathan&Usha M. Rodrigues eds., Sage Publications India Pvt. Ltd.), 1d ed. 2010.  
72 ParanjoyGuhaThakurta& K. Sreenivas Reddy, ‘Paid News’: The Buried Report, OUTLOOK, Aug. 6, 2010, 
http://www.outlookindia.com/article/Paid-News-The-Buried-Report/266542, last accessed on- Nov. 2, 2014. 
73Id. 
74 Standing Committee on Information Technology 47th Report, Issues Related To Paid News at 6, May 2013 
http://164.100.47.134/lsscommittee/Information%20Technology/15_Information_Technology_47.pdf, last 
accessed on- Nov. 2, 2014.  
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political parties’ publicity expenditure is spent on paid news.75The EC registered 787 cases of 

paid news in the 2014 Lok Sabha elections.76 

The Press Council of India was constituted in 1966 to ensure freedom of press and maintain the 

quality of the news in India. But, it has not been given commensurate powers as it can only 

inquire into complaints against newspapers and journalists, and has no way of imposing 

punishments on those who violate guidelines and rules. It can ask a newspaper to publish details 

relating to an inquiry against itself, but cannot order a withdrawal of a government advertisement 

or levy a penalty or enforce its directions. It can merely warn or censure those who violate norms 

and guidelines.  

The News Broadcasting Standards Authority (NBSA) is a self-regulatory body that has the job of 

looking into complaints of violation NBSA code of ethics. But these guidelines apply to those 

news channels that are members of NBSA and a large number of channels are not its members. 

Therefore, self-regulation, if any is only partial as many are outside its purview. This one of the 

major reasons why the efficacy of self-regulation is being questioned. 

It can be seen that the corporate takeover of media has led to a loss in itsindependent character. 

The media is no longer a public space wherein open and unbiased flow of information can take 

place. Media sector is increasingly becoming a restricted space that fosters elitist values.  

NEED FOR EFFECTIVE REGULATION OF MEDIA 

Capitalist ownership of media has not only adversely affected the quality of news and 

information, but it has also impeded the freedom of expression to comfortably suit corporate 

interests.77It is true that the corporate ownership of media leads to economies of scale and brings 

prospects of overseas investment. It also leads to an increase in the reach of service that is 

provided to the public, but at the same time, this growth is paradoxically accompanied by the 

increasing homogeneity of the media so far as the content is concerned.  

Therefore, while corporate ownership of media might provide new and improved technology, its 

negative effects cannot be ignored. There is an urgent need to regulate this trend that is affecting 

                                                           
75VidhiChaudhary&UtpalBhaskar, Election Commission pegs paid news market at Rs.500 crore, LIVEMINT, Feb. 2, 2013, 
http://www.livemint.com/Politics/vELIACftlZbKXmzTzpGbFP/Election-Commission-pegs-paid-news-market-
at-500-crore.html?utm_source=copy, last accessed on- Nov. 2, 2014.  
76RaghavendraRao, Paid news: EC issues 3,100 notices, confirms 787 cases, THE INDIAN EXPRESS, May 24, 2014, 
http://indianexpress.com/article/india/india-others/paid-news-ec-issues-3100-notices-confirms-787-
cases/#sthash.gj5pLTFj.dpuf, last accessed on- Nov. 2, 2014. 
77 P.E. Thomas, Laws and Regulations Governing Press Freedom in India, in MEDIA LAW AND ETHICS: READINGS 
IN COMMUNICATION REGULATION 112, 93-118 (Kiran Prasad ed.) (2008). 
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the independence of the media. Since the general entertainment channels including music, 

movies etc. are basically used for the purposes of entertainment and not for information, there is 

no pressing need to regulate these genres. But the news and current affairs genre has a straight 

bearing on the plurality and diversity of viewpoints and needs cross-media ownership rules. Even 

the President expressed his concern about this when addressing the audienceat the Platinum 

Jubilee celebration of the Indian Newspaper Society he said- 

“The nation faces critical challenges that go well beyond the pressure of ‘Breaking News’ and 

immediate headlines. ... It is your responsibility and your bounden duty to ensure that ideas are 

debated dispassionately and thoughts articulated without fear or favour so that opinion is always 

well informed.... The highest standards of ethics must be maintained at all times. Sensationalism 

should never become a substitute for objective assessment and truthful reporting. Gossip and 

speculation should not replace hard facts. Every effort should be made to ensure that political or 

commercial interests are not passed off as legitimate and independent opinion”.78 

The first thing that warrants immediate attention is regulation of cross media ownership. As has 

been referred to previously, various nations already have concrete laws in place because the 

media, as it stands today requires plurality of both content and owners. The question of cross 

media ownership was not much discussed by the regulatory authorities till about a few years ago. 

In the year 2008, the Ministry of Information and Broadcasting asked the TRAI to look into the 

matter. The next year, the authority gave its recommendations. The need for moving to an entity 

based restriction system was emphasized from a company based restriction system.  

It suggested that although there should be safeguards to ensure plurality and diversity in the 

media, they should not adversely affect competition.79 Therefore, such safeguards should be 

determined after a detailed study by the Ministry. With regard to vertical integration, it 

acknowledged that there must be a clear distinction between content providers and distributors. 

It also recommended that the broadcaster should not have control in the distribution and vice-

versa and defined control as holding 20% equity in an entity.80 

 

                                                           
78  Anita Joshua, Media must maintain highest standards of ethics: Pranab, THE HINDU, Feb. 27, 2014, 
http://www.thehindu.com/news/media-must-maintain-highest-standards-of-ethics-pranab/article5732453.ece, last 
accessed on- Nov. 4, 2014. 
79  TRAI Recommendations on Media Ownership 45, Feb. 25, 2009, 
http://www.trai.gov.in/writereaddata/recommendation/documents/recom25feb09.pdf, last accessed on- Nov. 4, 
2014. 
80Id.  
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At that time, no new rules or regulations were put into place. In the year 2012, the Ministry, 

realizing that the media is increasingly being dominated by a few, asked the TRAI to re-examine 

the matter, particularly with regard to vertical integration. The TRAI floated a consultation paper 

and invited comments from stakeholders and held open house discussions. TRAI suggested a 

proper definition of control in terms of the equity held by an entity.81 It further stated that 

market share values calculated by using the Herifindahl Hirschman Index (HHI)82 be used to 

prevent an entity having a substantial market share in one segment from concentrating the other 

segment.83The principle behind this was to deter the prevalence of one voice across all segments. 

The issue of vertical integration was thoroughly discussed and the authority reiterated the need 

of clear distinction between broadcasters and distributors and advocated that its 

‘Recommendations on Issues related to New DTH Licenses’ be implemented. These 

recommendations suggested that a broadcaster should be permitted to control only one 

Distribution Platform Operator (DPO) like DTH or MSO while a vertically integrated DPO 

(entity which runs TV channels as well as distribution platforms) be restricted from controlling 

any other DPO of another category in the relevant market.84 

While ownership needs to be regulated, care must be taken not to stifle growth, as the Indian 

media is different from rest of the countries in having different languages and dialects that make 

the sector fragmented. So far as the languages like Odia, Punjabi etc. are concerned, the market 

is still growing and therefore, imposing too many restrictions might hamper the effective 

development of media in these languages. This does not mean that the government should 

regulate the media because there have been instances where newspapers and channels controlled 

or owned by political leaders tend to propagate their parties’ agenda and present a biased view. 

In many states, major political parties own television channels, for instance, the DMK owns 

Kalaignar TV, the SAD owns three Punjabi channels, and the Janata Dal (S) owns Kasturi TV; 

these channels rather than focusing on current events of importance tend to propagate the 

                                                           
81  TRAI Recommendations on Issues Relating to Media Ownership at 12, Aug.12, 2014, 
http://www.trai.gov.in/WriteReadData/Recommendation/Documents/Recommendations%20on%20Media%20O
wnership.pdf, last accessed on- Nov. 4, 2014. 
82 The HHI determines concentration by using parameters like circulation in case of newspapers and Gross Rating 
Points by channels. For example, Market share of a newspaper =  
Circulation of the newspaper / ∑ Circulation of all newspapers in the relevant market  
83Supra note 70 at 29. 
84 DTH licensing recommendations: TRAI restricts vertically integrated broadcasters from owning more than one DPO, 
INDIANTELEVISION.COM, July 23, 2014, http://www.indiantelevision.com/regulators/trai/trai-restricts-
vertically-integrated-broadcasters-from-owning-more-than-one-dpo-140723, last accessed on- Nov.4, 2014. 
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party’s views. 85  About 60 percent of cable distribution systems are owned or controlled by 

politicians, who frequently restrict the broadcasting of rival stations.86 

These measures can ensure plurality in the market with regard to multiplicity of members 

controlling media outlets. However, there is also the need to ensure plurality within a unit, i.e., a 

separation of management from the editorial team. When there a loss of editorial autonomy, it 

leads to a kind of private censorship, whereby the news and information is dictated by corporate 

and political interests rather than the ethics of journalism, leading to biased and sometimes 

untrue information being offered to public. There must be an enforceable regulation whereby 

the owner or proprietor is barred from compelling the editorial team from modifying the content 

according to his wishes. In case of any such undue influence, the editor must have a right to 

approach the regulatory body.  

Apart from these measures, all corporate entities must adopt adequate disclosure guidelines 

whereby they declare the share in a media outlet held by different companies that they control, 

the names of the top management officials engaged in the management of media entity and 

other details to the sectoral regulators. There needs to some mechanism for disclosure by 

unlisted companies as well because many media companies are unlisted.  

In order to deal with issues like paid news, advertisements must be clearly distinguished form 

news by using different fonts, or having sections/pages for the two. Also it must be made 

mandatory for a media entity to disclose in its newspaper/news channel the companies in which 

it owns equity.  

Since bodies like PCI and NBSA have not been given teeth to punish for misconduct, there is a 

need for more effective regulatory bodies for the newspapers and news channels that have 

investigative powers and authority to punish with respect to issues like intrusion of privacy, 

independence of editors, paid news, sensationalism etc. The standards for determining loss of 

editorial independence and sensationalism must be clearly set. These bodies need to be 

independent of any government control and could consist of different stakeholders and other 

public-spirited individuals from different fields.  The majority of members should however be 

from non-media sector.  

                                                           
85 SuhrithParthasarathy, The Broken Estate, THE CARAVAN, Dec. 1, 2013, 
http://www.caravanmagazine.in/perspectives/broken-estate?page=0,0#sthash.K8qTRmi7.dpuf, last accessed on – 
Nov. 5, 2014.  
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The ‘mediascape’ in India has substantially changed. The media today is not a single entity 

consisting of different practices, rather it a multi-layered sector because of the changing 

technological environment. This increasing complexity in technology has led to a multiplicity of 

the functions involved in the creation, transmission and distribution of content. In the words of 

PreetDhupar, Chief Operating Officer (India), BBC Global News-“Content has always been 

king but the king now has a queen in the form of technology. Technology is going to be the 

game changer especially for the news genre.”87New technological trends like cloud computing, 

big data, embedded systems have forayed into the digital market. There has been micro-

segmentation where these technologies are being used to satisfy customers according to their 

demands.88Specific policies regarding these emerging trends is the need of the hour. These could 

be framed under the guidance of the TRAI, a body that has experience in framing similar 

guidelines for the telecom sector.  

Since the media is evolving into a multi-faceted sector with constant advancements in 

technology, there is a need to clearly demarcate ownership and control issues at each level.  With 

respect to content and its infrastructure and transmission, there must be distinct regulatory 

policies, keeping in mind the emerging technological trends. Also, there must be a mandatory 

review of these guidelines and policies every couple of years to take into consideration the new 

developments in this ever evolving sector.  

It is not being suggested that corporate ownership of media be done away with. However, there 

must be some kind of regulation. At the same time, government control is not being advocated 

as even political parties have the tendencies to influence the content of media as has been noted 

above. While self-regulation has proven ineffective, it can go a long way in maintaining the ethic 

of journalism and ensuring the freedom of press if the people involved realize the necessity of 

self-regulation.  

CONCLUSION 

It can be seen that corporatization of media is a phenomenon that although recent, has been 

inviting a lot of attention lately. There is a growing concern regarding this trend because the 

media has increasingly witnessed deterioration in the quality of journalism. Instances of paid 

news and sensationalismhave become rampant. Important issues and events are being sidelined 

in order to deliver what the customer wants. A complete ban on corporate ownership of media is 

not the solution; rather the distinction between ownership and control must be realized. 

                                                           
87Supra note 21 at 37.  
88Id. at 174. 



Vol. II (2) International Journal of Legal & Social Studies April, 2015 
 

34 
 

Managerial decisions need to be separated from editorial policies. An independent and effective 

body must be established to regulate the media, with due regard to the emerging technological 

developments. Since complete government control may also be detrimental, the media must 

practice self-regulation. The focus should be on delivering true and unbiased information rather 

than furthering commercial or political agenda.Those involved in the sector need to uphold the 

ethics of journalism, as the media is ultimately responsible for the way masses think.Corporate 

ownership needs to advocate a free press, rather than stifling the very freedom that is the 

guardian of democracy. 
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SOCIAL DEPRIVATION AND MARGINALISATION: UNTOLD STORY OF 

NAXALITE INSURGENCY 

Roopam Tomar &Aakanksha mishra 1 
 

 

INTRODUCTION 

India, a much diversified country despite of this diversity the unity among people have always 

maintained, conflict only arises in extreme situation. Undoubtedly so many revolutions have taken 

place in India against the exploiters and our history is evident since the Vedic period. The Pandavas 

were ill-treated by the Kauravas and were deprived of their right which forced them to take an action 

against that wrong that resulted in the battle of Mahabharata. Had Kauravas not deprived Pandavas of 

their rights there would not be the battle of Mahabharata.  

The battle of 1857 was the result of atrocities of Britishers and the revolt continued till 1947 then 

only we gained independence so the exploitation of Britishers created a wave of Nationalism in 

every Indian and they revolted against the British system of government. Under the rule of British 

we were not able to do what we wanted like take the example of Bihar where the peasants were 

forced by Britishers for the plantation of Indigo because the Britishers got profit from Indigo and 

hence a saturation point came and a revolution took place which finally prevented the peasants from 

the cultivation of Indigo.  

From all these instances we can say that without any exploitation without any deprivation to one’s 

right a revolution never takes shape and if any revolution got its existence then the reason is surely 

some kind of exploitation, oppression, and Deprivation. So same is the case with Naxalism here also 

the Adivasis were deprived of their rights, they are displaced from their home, the high rate of 

development is taking away the home of Adivasis and no facilities have been provided to them, 

forest which is used to be the home of Adivasis and tribal’s; on the name of so called development 
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were cleared and their home were taken away. Development is not a problem but on the name of 

development if there is exploitation then that development is of no use. 

What is Naxalism? And how does it rooted in Indian society? The Answer to this question vary with 

different perception of people but in its literal sense. The main reason behind the existence of 

Naxalism is inequality in social and economic condition of people, social injustice and the failure of 

system to redress the grievances of the larger section of society who suffered from those injustice 

and that economic inequality. It’s a war of exploited and oppressed people against the state as it 

failed to provide social justice to to a section of society which led people to wage war against state. 

The west Bengal state secretary of the (CPI), Biman Bose, has termed the Maoist operation as ‘war 

against democracy’. 

To understand the problem of Naxalism firstly it is very important to thorough with the concept of 

welfare state, social justice and fundamental rights that has been provided by our constitution which 

is considered as The Geeta, The Kuran, The Bible and the Gurugranth Saheb, and supposed to be 

followed by all as a holy book of all religions.  

In India our Constitution is Supreme it provides the concept of welfare state and social justice but 

then also it seems to be infringed by those who have given the responsibility to protect the rights 

and interest of people and to satisfy their needs. And sometimes they instead of protecting the rights 

of citizen exploit and oppress them.  

Article 38 defines that the state shall strive to promote the welfare of the people by securing and 

protecting as effectively as it may social order in which justice social economic and political, shall 

inform all the institutions of the national life. 

The state shall, in particular, strive to minimise the inequality in income, and endeavour to eliminate 

inequalities in status, facilities and opportunities, not only amongst individual but also amongst 

group of people residing in different areas or engaged in different vocations.2 

Article 39 says that the State shall, in particular, directs its policy towards securing the following 

principles: Distribution of ownership and control of the material resources of the community to the 

common good and to ensure that the economic system should not result in concentration of wealth 

and means of production to the common detriment. 

                                                           
2 The constitution of India, Eastern Book Company. 
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From above mentioned articles we can conclude that whatever is provided by our constitution is for 

the welfare of people who are socially backward and economically weak and thus as it works for the 

welfare of people and it is one of the best constitution of the world. But even if it is best does the 

laws that are made for the welfare of people implemented properly in society and literally works for 

the welfare of people and if yes then why Naxalism or Maoism. Naxalism is a result of state violence 

and ultimately our Constitution failed to achieve its ultimate goal i.e. to achieve a welfare state. 

The idea of welfare state can envisaged by our constitution can only be achieved if the State 

endeavour to implement them with a high sense of moral duty.3  

Tribal: the population of tribal in India is Highest in the world as the following estimated 

figures.  

country Population  Share of National 

population(percentage) 

Papua new Guinea 3.0 77 

Bolivia 5.6 70 

Guatemala 4.6 47 

Peru 9.0 40 

Ecuador 3.8 38 

Myanmar 14.0 33 

Mexico 10.9 12 

Philippines India 6.0 9 

India 62.0 7 

United States 2.0 1 

                                                           
3 Dr. J.N pandey, The constitution of India, 47th ed. (central law agency) 
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Source: Supporting Indigenous People in state of the world, 1993. Worldwatch Institute Report on progress towards 

a sustainable society. 

The Tribals though are highest in number they are situated unevenly in different parts and regions of 

the country. The bulk of them, about 85% are concentrated in the central Tribal Belt extending from 

Gujarat and Rajasthan in the west to west Bengal in the east through the states of Maharashtra, 

Madhya Pradesh, Andhra Pradesh, Orissa and Bihar. “The Indian panorama encompasses a 

bewildering mosaic of ethnicities living within a plethora of ecosystems and climatic zones, each 

replete with its own range of biodiversities, livelihood patterns, living habits and even a 

philosophical framework.”4 Although the area were these Tribal’s reside are very rich in mineral 

resources but still most of the population of these tribals are below poverty line.  

The constitution of India contains provisions to secure these communities from every type of 

exploitation and to secure social justice to them. In which article 15(4) empowers the state to make 

special provisions for advancement of any socially and educationally backward classes. Article 16(4) 

empowers the state to make provisions for reservation in appointments or posts in favour of any 

backward class of citizens; Articles 46 make obligation on state to promote with special care the 

educational and economic interest of the weaker sections and in particular the scheduled tribes and 

protect them from social injustice and all form of exploitation. 

But the exploitation and the bridge between haves and have nots or proletariat and bourgeois are 

continued in Indian society, the difference in the caste base inequalities and only because the people 

belong to the lower strata of society it doesn’t mean they do  not have right to enjoy their freedom 

and these all difference at economic and social level gave rise to the Naxalite movement at different 

different places which had got its stirrings in Naxalbari in 1967 which was the movement against the 

social inequality that existed in society and only poor people are the victim of this inequality and 

because of the atrocities of riches and landlords. Let us understand the reasons behind the 

emergence of Naxalism in different parts of India and analyse the situation in present scenario. 

NAXLABARI 

 Naxalbari is not the first movement against the tyrant Zamindars such revolution have uprise 

previously also against the unequal sharing of lands among the Zamindars and peasants. In 

                                                           
4 Ghosh, Suniti Kumar (ed) The Historic Turning Point: A liberation Anthology, vol 1 & 2, Calcutta, 1993. 
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Naxalbari also the kisans were exploited by the tyrant landlords so extreme tension had aroused in 

that area and a revolution took place which were mainly shaped by the Charu Mazumdar5, Kanu 

Sanyal6 and Jangal Santhal7. Communist party of India (Marxist-Leninist) based on the Thoughts of 

Mao Tse-tung work to promote the interest of peasant masses and to mobilise them against the 

bourgeois and state violence.  And the reasons of war as explained by Naxalites were initiated by the 

class consciousness of exploited poor people against the tyrant landlords and the exploiters. 

“Revolutionary peasants in the Darjeeling area have risen in rebellion. Under the leadership of 

revolutionary group of the Indian communist Party, a red area of rural revolutionary mass struggle 

has been established in India. This is a development of tremendous significance for the Indian 

people’s revolutionary struggle. 

In the past few months, the peasant masses in the Darjeeling area led by the revolutionary group of 

the Indian communist party have thrown off the shakles of modern revisionism and smashed the 

trammels that bound them. They have seized grain, land and weapons from the landlords and 

plantation owners, punished the local tyrants and wicked gentry, and ambushed the reactionary 

troops and police that went to suppress them, thus demonstrating the powerful might of the 

peasants’ revolutionary armed struggle. All imperialists, revisionists, corrupt officials, local tyrants 

and wicked gentry, and reactionary army and police are nothing in the eyes of the revolutionary 

peasants who are determined to strike them down to the dust. The revolutionary group of the 

Indian communist party have done the absolutely correct thing and they have done it well”.8 

According to Kanu Sanyal’s9 report the peasants were able to accomplish “ten great tasks’: 

1. The old feudal structure which had existed for centuries smashed 

2. Fraudulent deeds and documents were burnt 

3. Unequal agreements between the peasants and the Jotedars were all declared null and void 

                                                           
5,Charu Majumdar was a communist revolutionary from India. Charu Majumdar's life is a story of "riches to rags". Born 
in a progressive landlord family in Siliguri in 1918, he later joined the militant Naxalite cause. 

6 Kanu Sanyal, was an Indian communist politician. In 1967, he was one of the main leader of the Naxalbari uprising. He 
was one of the founding leaders of Communist Party of India formed in 1969. He committed suicide on 23 March 2010. 
7 Jangal Santhal, from Hatigeshi village in north West Bengal, is one of the founders of the Naxalite movement. 
8 The people’s daily, July 5, 1967(editorial). 
9 Kanu Sanyal, was an Indian communist politician. In 1967, he was one of the main leader of the Naxalbari uprising. He 
was one of the founding leaders of Communist Party of India formed in 1969. He committed suicide on 23 March 2010. 
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4. Hoarded rice was confiscated 

5. Open trials of tyrannical Jotedars were held 

6. Goonda elements attached to the Jotedars were suitable dealt with  

7.  Armed groups of peasants were organised with traditional weapons and guns snatched from 

the Jotedars 

8. Nightwatch was arranged to maintain law and order 

9. Revolutionary commities were set upto establish peasant political power and; 

10. The existing bourgeois laws and courts were declared inoperative.10 

LALGARH 

This era of Naxalites started from the exploitation of Adivasis there was virtually no development – 

hospitals, schools, health development, roads nothing was available to Adivasis of that area that lead 

to so many death because of starvation in that region. 

Not only had the problem of development aroused violence among the Adivasis but the nexus 

between the local contractor and Police officers led this war of Adivasis in Lalgarh. 

 Adivasis not only suffered from the development but as they were in so far as exploited by the local 

contractor and police officer this all influenced the Naxalite movement in Lalgarh. So here also the 

reason is social deprivation, exploitation, and complete absence of development. Local powers used 

to harass, exploit and torture the Local population of Adivasis and thus attracted the Maoist 

movement to its greater extent. 

To understand the nexus between social deprivation and Naxalism it will be significant to 

know the condition of states in which such activities are prevalent. 

  

                                                           
10 Liberation, November 1968,  pp. 28-53 
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ANDHRA PRADESH – SRIKAKULAM 

The battle of Annihilitation i.e Naxalites movement started in 1961. The main reason for Naxalites 

to choose this area were as follows- In the first place, the district has a hilly terrain covered by 

forests which provide ideal conditions for guirella warfare. Secondly, the Girijans11 were a terribly 

discontended lot, subjected as they had been to the most ruthless exploitation by traders and money 

lenders from the plains. They were ready to be led by any political party they would espose their 

cause. Thirdly, the adjoining Mahendranagri hills of Orissa provided an ideal sanctuary where the 

rebels could seek shelter in te event of pursuit by the police.12 

 The Girijans were exploited by the landlords and moneylenders. They took full advantage of the 

grinding poverty of Girijans they lent money for daily necessities and those who unable to clear that 

debt their land was taken which ultimately resulted in accumulation of wealth and land to only 

traders and moneylenders. And thus Girijans had to work in their own land as wage earner on daily 

basis or as a servant to those traders and money lenders. Now the time came when the Girijans were 

to fight for their rights. The mobilisation of Girijans resulted in a rebellion against the traders and 

moneylenders and they gain support of Naxalites for achieving their ultimate goal. And this 

movement gain a considerable measure of success. The movement was initially confined to fighting 

for economic demands only. The Naxalbari uprising is said to have opened the eyes of the 

revolutionary comrades in Srikakulam.13 

WEST BENGAL  

The districts of west Bengal were not left untouched by the Naxalite movement the district like 

Debra the residence of Tribals in which majority of them were landlesss labourers and some of them 

owned a very small proportion of land or they cultivated the Jotedars14 here also the CPI(M) started 

inciting the landless Kisans and Santhals to start a revolt against those Jotedars and to loot them as 

they exploit the peasants, they seized their land and they do not give satisfactory amount of wage to 

                                                           
11 Forest dwelling community based in Bhadrachala (Adivasis) 
12 Prakash Singh,The Naxalite Movement in India. 
13 Reports on Peasants armed struggle in Srikakulam, Liberation, May 1969, pp 62 
14 Class of rich peasants.They acquired vast areas of land and controlled local trade as well as money lending. Thus 
exercising immense power over the poorer cultivators of the region. A large part of their land was cultivated through 
share croppers who brought their own ploughs, labourer in the field, and handed over half the produce to jotedars after 
the harvest.  
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the poor peasants and owned a large number of paddy and grains. In Debra also the movement 

stared on economic issues and the struggle of Peasants against the Jotedars. 

 What led to resurgence of Naxalism in Telngana area? 

The basic reason however was the continued social deprivation and economic exploitation of the 

tribal’s by the landlords, traders and government officials, especially those of the forest department. 

As P.S. Sundaram said “The tribal’s owing small pieces of land are expropriated and sharecroppers 

impoverished. They are all kept under perpetual bondage towards repayment of a small debt 

supposedly taken generations ago. The forest wealth is freely smuggled out by contractor with the 

connivance of the forest staff. The tribal’s get neither a remunerative price for their forest produce 

nor a fair wage for their labour”.15 

The commissioner for scheduled caste and scheduled Tribes recorded an interesting encounter 

which he had during his visit to Gadchiroli (Maharashtra) in 1989:16 

“I was going in a jeep. I met a Tribal on the way whom I gave lift in the jeep. In the course of 

conversation with him about the Naxals, whom the people here call DADA, I asked him: ‘ How are 

the Dadas?’ He said there is at least one change after the coming of Dadas-the government atrocities 

are over, now the police or the guard cannot harass us”.17 

BIHAR 

Bihar has always been a hotbed of Naxal activity the main reason is misgovernance, the conflict was 

not only on the class basis but caste jealousy also were one of the main reason for the roots of 

Naxalism in that area. The division of the upper caste and lower caste led conflict and violence 

among landlords and peasants. The landlords were obviously belongs to upper caste either Rajputs 

or Brahmins, holds a progressive future and the rich landowners subjugated the peasants working 

for the land. There were major incidents of confrontation between the landlords belonging to upper 

caste and supported by the Ranvir Sena18, on the one hand, and the poor peasants and Dalits backed 

                                                           
15 Causes of spurt in Naxalite violene, Indian Express, September 1, 1987. 
16 Prakash Singh,The Naxalite movement in India. 
17 Report of the commissioner for the scheduled caste and scheduled tribes, Twenty-ninth Report, 1987-89, pp. 171. 
18 Ranvir sena is an upper caste landlord militia mainly based in Bihar, India, Formed by bhumihar Brahmins landlord to 
defend themselves against Naxalites violence, carried against Dalits and othe members of scheduled caste. The Bihar 
government banned Ranvir sena in 1995 and since then it remained proscribed. 



Vol. II (2) International Journal of Legal & Social Studies April, 2015 
 

43 
 

by Naxalites, on the other hand. In the worst ever massacre in Bihar, 61 people including 33 women 

and 13 children were gunned down by Ranvir sena activist at Bathelakshmanpur village situated on 

the banks of Sone river December 1,1997.19 The justification that was given behind the killing of 

women and children according to Ranvir sena “we kill children because they would also join 

Naxalites and women because they give birth to a children who will be a Naxalite in future.” The 

question here arises is not whether the Ranvir sena could do something or not but here the question 

is “was that really justified?” and the answer is no, this act is not justified. Killing children and 

women and giving a vague statement like they will be a future Naxalite. How can you at present 

decide whether that person will be Naxalite or a Reputated officer how can you decide the future of 

a child who is not even capable to understand the differences in society who even do not know the 

literal meaning of Naxalism and killing those innocent children on the name of Naxalism is at no 

cost justified. The same women has also given birth to the great leaders of our country and you are 

killing a mother only because you suspect that the born baby could be a Naxalite. These all 

incidences the violence on children upsurge the Naxalism in Bihar.  

“Bihar’s economy has been at a standstill for decades. While the immense mineral and manpower 

resources have been used by other parts of India to climb up the development ladder, its own 

progress has been hindered. The blatantly unfair system of freight equalization; the discriminatory 

nature of public and private investments; the green revolution bypassing the state principally on 

account of no implementation of land reforms; the adverse deposit-credit ratios imposed by the 

banking system; the gross neglect of the state’s physical infrastructure; the wilful subversion of 

whatever traditional or institutional social security system existed there- all these have pushed the 

people into poverty, the economy into backwardness, the society into violence and the culture into 

despair”.20 

This oppression, social deprivation, breakdown of state resources and violence resulted in the 

formation of three Naxalite group (i) Maoist communist centre, (ii) CPI (ML) Anti-Lin Biao Group 

and (iii) CPI (ML) Party unity. 

Mainly the reason is lack of development deprivation from necessary resources, economic 

backwardness, unequal distribution of land among peasants and landlords and the adverse condition 

of tribal people/ Adivasi’s   are some of the common reason behind the Naxalism in Bihar also. 

                                                           
19 Prakash singh,The Naxalite movement in India, pg 172 para 3rd. 
20 Arvind N.Das, The Republic of Bihar, pp. XIV 
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MADHYA PRADESH 

“A lopsided socio-economic development of the district, caused by indirect exploitation, 

environmental destruction and direct exploitation through cheating and duping, has provided an 

ideal setting for the Naxalites to take root in the area. They probably understood the tribal 

psychology better and with their idealism, free of corruption or any other vested interest, could 

easily win the confidence of the simple tribals. For instance they supported the illegal encroachment 

of forest land and organised some campaigns of encroachment themselves, they repeatedly brought 

to the fore the issue of tanks and the need to maintain them in a systematic manner for irrigation; 

they openly opposed the Bodhghat project; they punished corrupt officials, they made the tendu leaf 

contracers increase the wage rates, and they held health and education programmes among tribals. 

All these they conducted through their front organisation, Adivasi Kisan Mazdoor Sanghatan, which 

carried out activities like demonstration and agitation.”21 

The Naxalites organised programmes that boost up the confidence of tribal people to fight for their 

rights. The tribal are very innocent if the government would have done atleast something for the 

betterment of tribals the situation have never become like this in Madhya Pradesh and the respect 

for Naxalites would have never been germinated in the heart of tribal and may be that area would 

not become one of the Naxalite effected area. 

THE ROOT CAUSE 

The government has been trying with full of its capabilities to fight against the Naxalite movements 

in different parts of the country by providing forces and all other assistance that are needed but still 

Naxalite movement do not seems to be end, instead it is spreading and widening its root in all other 

parts of country and newer areas, essentially because it has its root in socio economis grievances of 

the people and inability of government to redress the socio economic condition of the people 

residing in those areas. The Naxalite logic, ideology and formulations may be flawed, convoluted and 

irrelevant, yet it maintains a sympathetic cord among the section of people for those who find the 

existing governmental apparatus’s incapable of addressing their problems. 

The problems are related to: social condition including Poverty, land reforms, unemployment, 

corruption, tribal’s right and governance. 

                                                           
21 The illustrated weekly of India, Septemeber 3, 1989. 
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A study team under the chairmanship of Shilu Ao in 1969 identified indebtness, land alienation, 

educational backwardness and inadequacy of communication as main problems of the tribal 

communities and called for vigorous interventions to address these problems. In 1974, Prime 

Minister Indira Gandhi, in a letter to the Home minister, stated that unrest among the tribals was 

mainly due to land alienation, exploitation by ‘Outsiders’ and lack of area development. She called 

for an integrated strategy and assured the availability of higher financial outlays. The task force on 

development of Tribal areas headed by L.P Vidyarthi and the working group of personnel policy for 

Tribal Areas headed by R.N Haldipur looked into various aspects of tribal development. The Fifth 

Plan (1974-1979) introduced a component of tribal sub plan and the ministry of home Affairs issued 

detailed guidelines incorporating measures to check land alienation, bonded labour, indebtness, etc, 

but their implementation left much to be deficient in terms of social development and suffer from 

not only “capabilities poverty” but also from “income Poverty” despite major industrial complexes 

having been established in their areas22 

As already has been described the condition of different states and the reason that prevailing 

Naxalism now the root cause will describe it more significantly. 

It is said that in our country India violence and use of force is not justified in a sacred country like 

India, Gandhi ‘the father of Nation’ was also not in favour of using violence it is said that the one 

who does any wrong will ultimately not get Moksha so what is the need of violence when god is 

ultimately punishing them but do these theories apply on the people in reality, for how much time 

the people will bear up all the cruelties. The Naxalite movement that get the consensus of tribals and 

rurals and could mobilise the Lakhs of people must be acknowledged as this movement worked 

among the masses and mobilised them it should not be condemned only on the name of violence. 

The hegemony of ruling class is behind the Naxalism. Police camps were being set up in the villages 

and the agrarian poor were being locked up, tortured, jailed on cooked up charges, their houses and 

fields were being destroyed, etc, and even if all this could be justified in the name of Naxalite 

violence, it had got to be explained what it was that drove the wretched of this nation allegedly 

wedded to non-violence into the arris of violence. On the other hand, the concrete benefits to the 

poor from the Naxalite movement, like occupation of forest land, increase in wages and the 

diminution of feudal atrocities, as well as the civil liberties campaign about faked encounter killings 

                                                           
22 The Naxalite movement in India, Prakash singh 
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an d torture could no longer be denied.23 Poor suffer from a variety of problems which are 

mentioned above in the root causes and due to loopholes in the present system of law and order 

they are denied of getting justice in each and every matter and the one who got trapped between 

Naxalite violence and State violence are poor villagers tribal and Adivasis. The problems in 

Chhattisgarh are same were the people are trapped between state and Naxalites and suffered. 

As we have seen the instances of rise of Naxalism in different states, starting from Naxalbari then 

Lalgarh, Madhya Pradesh, Andhra Pradesh, Bihar, Jharkhand and Chhatisgarh constitute the 

important Naxalite struggle, areas in the country. During 2004, these states together accounted for 

nearly eighty-nine percent of the total number of violence incidents perpetrated by Naxalites all over 

the country. Why Naxalism is strident in these states? There are basically two reasons. One, these 

states have a tradition of Peasants struggle. The Telangana region had rebelled against the feudal 

aristocracy of the Nizam in 1946. The Girijans raised the banner of revolt in Srikakulam against 

feudal exploitation. Bihar similarly witnessed the uprising of Birsa Munda and the peasant 

movement of Swami Sahajanand Saraswati, who founded the first Kisan Sabha. Two, these states 

have a dismal record of Land reforms. Whatever laws were enacted to disburse excess land among 

the landless in these states were successful circumvented by the landlords.24 

The Chattisgarh area, which was carved out of Madhya Pradesh, is also having a high level of 

Naxalite violence. There are as many as 352 incidents of Naxalite violence in the state during the 

year 2004. The tribals of Bastar are acting as the front-paw of the movement in the region. 

The latest development in the effort to expand the struggle area is the objective to carve out a 

‘Compact Revolutionary Zone’25 extending from Nepal through Bihar and the Dandakaranya region 

to Andhra Pradesh. Sanjay K. Jha of the Institute for conflict Management has aptly summarised the 

significance of the concept and the threat which it could pose to internal security as the following 

words: 

                                                           
23 K. Balagopal, The end of spring (Andra Pradesh) 
24 The Naxalite movement in India, Retrospect and Prospect, Prakash Singh 
25 Today a large swath of land in India is virtually under control of the Maoists, or the Naxalites. Known as ‘Red 
Corridor’ or ‘Compact Revolutionary Zone’ (CRZ), this stretch runs from India’s northern border with Nepal to the 
eastern parts of the state of Maharastra. The Maoist idea behind the CRZ is to use this ‘liberated zone’ for revolutionary 
activities that seek to overthrow the ‘bureaucrat comprador bourgeois and big landlords class’ nexus that controls state 
power and replace it with a democratic state under the ‘leadership of the proletariat’.  The Maoists' ultimate aim remains 
the establishment of communism in India.  
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“The region over which the proposed CRZ is intended to extend, particularly the stretch from 

Nepal to Chhattisgarh, is marked by widespread poverty, unemployment, and lack of economic 

development coupled with strong regional imbalances, very poor governance, the existence of 

powerful traditional structures of exploitation and an under equipped police force. In many of these 

areas, the institutions of the state have virtually ceased to exist, or have, at best, a nominal existence. 

Naxalites fill the vacuum and exploit the poor performance of the institutions of governance on 

issues such as land right, minimum wages, education and anti-corruption. In some area they have 

assumed many of the task of the state and run a parallel administration. Any further crystallisation of 

the Idea of the CRZ can only aggravate the substantial security challenges that already exist in the 

wide swathe of territory, and have the potential to destabilize a much wider region.26 

CONCLUSION 

In India if you compare the situation of a Dalit and tribal then we can clearly see the differentiation 

that even Dalits and Muslims are in a far better position than these Adivasis and Tribals. They have 

their representatives at various levels in the Cabinet who are a part of government but have we ever 

give a thought that why not Adivasis and Tribal are in cabinet? Why not a tribal have ever become 

the president or prime minister or chief justice of this country. They are far away from the political 

process of India. Even so many articles are there in our constitution that talks about the safeguard of 

these people but no one ever think about the exclusion from the society which they face in their day 

to day life. Dalits are now educated at some extent even if not they know about their rights because 

they have their own people who represent them at least but when we see at Tribals they are neither 

that much educated nor they have any political representation, they don’t know about their rights 

because they face a lot of exploitation and mostly tribal areas are located in areas which are 

marginalised so it also become a reason for the deprivation from their rights. The next problem is of 

governance, corruption in politics is one of the main reason behind the economic fall down of our 

country that ultimately leads to economic deprivation of its people. And it is the duty of government 

to take care of all its people to whatever caste creed race religion they belong to state is obliged to do 

welfare activity and prevent exploitation of Tribal and Adivasis not only from tyrant money lenders, 

traders, landlords but also from social exploitation they suffer because of the community they 

belong to. Only state violence can’t solve this problem government should take some initiative to 

understand the real problem of these marginalised section of society otherwise the inclination 

                                                           
26 Debray, Regis Revolution in the Revolution, Pelican Book, 1968. 
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towards Naxalism will be higher than state and violence can only enhance the possibility of deviance 

behaviour. For this government should held some conciliation and peace meeting and the health 

care programmes, educational facility, employment and land reforms for those tribal and Adivasis 

because they are socially deprived and they are in need of all this facilities so that they can be 

uplifted. And the incidents like of Salva Judum can only create more problems for these people 

because the one who suffer from the activities of Naxalites violence and state violence are ultimately 

these poor people so government should take the responsibility for the upliftment so that they don’t 

feel any need to opt for Naxalism and then only we can defeat such deviant behaviour which are 

termed as Naxalites. 

 

**** 
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JUSTICE AND COMMON GOOD- INDIAN CONTEXT  

Aneri Acharya & Ronit Sharma1 

 

 

 

INTRODUCTION 

Justice means giving every individual what he or she merits or, in more customary terms, 

giving every individual his or her due. There is no uniform definition to the concept of justice. 

It is something which differs from one individual to another. Justice which is also termed as 

equity generally has been utilized with reference to a standard of rightness, reasonableness, a 

capacity to judge without reference to one’s sentiments or hobbies2. While common good is 

considered to be the basic forms of human good. Individuals are sane operators and can utilize 

their objectivity as a part of distinguishing what are the essential parts of their well-being.3 The 

most fundamental principle of justice- one that has been widely accepted since it was first 

defined by Aristotle more than two thousand years ago which has been also incorporated in 

Art. 14 of our Constitution - is the principle that “equals should be treated equally and 

unequals unequally.”4  

The word "Justice" infers from the Latin word "justitia" which means righteousness, honesty 

or value. The Roman goddess of equity depicted as a blindfolded lady with a sword in one 

hand and a couple of balances of equity in alternate have a complicated deduction. The prior 

                                                           
1 3rd Year B.com llb, Institute of Law, Nirma University 
2 Manuel Velasquez and  Michael J. Meyer, Justice and Fairness, available at www.scu.edu/ethics/practicing/decision 
/justice.html 
3 John Finnis, Natural Law and Natural Rights, available at 
homepage.westmount.edu/hoeckley/readings/symposium/pdf/201_300/253.pdf   
4Manuel Velasquez and  Michael J. Meyer, supra note 1,at 1 

http://www.scu.edu/ethics/practicing/decision%20/justice.html
http://www.scu.edu/ethics/practicing/decision%20/justice.html
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versions of equity had ramifications of appropriateness and everything in its place and are best 

summed up in Tennyson's single line – God is in heaven and everything is OK in the world.5 

Our western lawful framework advanced from the need to manageable wild justice that was 

shredding early development. Justice as we know it goes again to sixth century B.C. Solon 

came to power in progressive times with a mission to put an end to the cycles of violence that 

had tormented in Greece for a considerable length of time. Athens needed peace and request, 

and turned to the man who had imparted his vision of social request and the requirement for 

equity through his verse. Solon established the framework for a law based arrangement of 

justice through which there was a series of progression of constitutions. He initiated changes 

and made a lawful code that handled a peaceful social insurgency and changed the enthusiasm 

for retribution into an equity framework. This framework was focused around standard of and 

correspondence in the witness of the law, a redistribution of force through law, and 

determination of clash through an open court framework with juries of associates in an 

antagonistic process under the watchful eye of the directing judge. Psychological ideas were 

consolidated into the law.6 

The issue at present is that the persons with money and muscle power are treated in a special 

way and they get special treatment in all respects while layman who does not have right context 

is deprived of Justice and equity.  We feel that The Goddess of Justice has gone partial in 

giving justice by putting her thumb in one of the balances. The recently developed rendition of 

the Goddess of Justice would have her thumb controlling the scale to profit the influential as 

she peeped from her blindfold and tricked to utilize all the mystery and stealthy proof to 

support her preferred ones and has utilized the sword to undermine, frighten and scare the 

common people from achieving or approaching equity.7 The principle of law remains in books 

while actual implication and administration which is in the hands of administrative wing gets 

carried away by the influential people having powerful means to affect the documents and 

records which ultimately plays role in giving actual justice.  

 

                                                           
5 Gaurang Bhatt, The Origins of Justice, available at 
http://www.boloji.com/index.cfm?md=Content&sd=Articles&ArticleID=9918  
6 Issac Ray Corner, A history of Justice: Origins of law and psychiatry, available at 
http://www.aapl.org/newsletter/n242hist_justice.htm  
7 Gaurang Bhatt, supra note 4, at 2 

http://www.boloji.com/index.cfm?md=Content&sd=Articles&ArticleID=9918
http://www.aapl.org/newsletter/n242hist_justice.htm
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JURISPRUDENTIAL STUDY 

Natural law is divided into four phases. The first phase talks about the origin of natural law 

while the second phase talks about its evolution, the third is about the devolution of the 

natural law and the fourth talks about the revival of the natural law theory. Lon L. Fuller and 

John Finnis were of the view that laws should be such that it helps in achieving the basic goods 

or the basic requirements of the individuals. Both the jurists belong to the fourth phase of 

Natural Law theory and therefore their theories can be termed as the modern natural law 

theory. Fuller holds that law is a facility enabling men to live a satisfactory life in common.8 

Fuller restored back natural law theory to its earlier position and therefore his theory is 

branded as revival of natural law. He rejected the first phase of natural law and rejected the law 

of God as a basis of Natural Law. According to him, the basic principles of Natural law are to 

achieve a satisfactory life. Fuller believed that the purpose of having a legal system is to attain 

satisfactory life. The basic aim or object of Natural Law theory “is to discover certain moral 

principles so that those principles would enable to achieve the satisfactory life.” He said that 

there shall be a nexus and a relationship between means and ends.  There should be a social 

order in the society which will help the individuals in attaining a satisfactory life. To achieve 

the basic goal of attaining a satisfactory life, he said that there should be an analysis of certain 

procedural arrangement which includes Legislative, Adjudication, Customary practices, 

Contract and Electoral Methods. These are the procedural arrangement through which a 

satisfactory life can be achieved. This process represents compulsion and the law made 

through this process is the instance of natural law.  

He believed that it is not only the law that should be just and fair but the procedure through 

which the law is made should also be just and fair. He gave a Doctrine of Internal Morality 

which talked about eight characteristics that every law should have within it. The 

characteristics are as follows: 

 Law should be General. 

In the landmark case of Indira Gandhi v. Raj Narain9, it was observed that Indira Gandhi 

sought to amend Article 361 of the Indian Constitution so that she can save her position. 

                                                           
8 Lon L. Fuller 
9 AIR 1975 
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Several questions were raised.  The main question was whether there could be a law for one 

individual? The answer to the question was no and it was made clear through this case that the 

law shall be general. 

 Law should be published or publicly promulgated. 

People have to follow the law and therefore it should be published and promulgated so that it 

comes to the notice of people. Any law which is not published is not law.  

 Law should be prospective and not retrospective. 

Law shall be operative from future. 

 Law should be clear and intelligible.  

There shall be no ambiguity. The provisions should be as clear as possible.  

 Law should be free from contradictions. 

Law shall not be contradictory with any other law and itself.  

 Law should be constant through time.  

Once a law has been made it shall stay there for a substantial amount of period. 

 Law should be expressed in understandable terms. 

Law should not be impossible for fulfillment. It should not expect people to do impossible 

things. 

 Law should be administered with words and schemes. 

Administration of law has to be in accordance with the provisions. The rules, regulations, 

bylaws should be in accordance with the provisions. 

These eight principles are the principles of internal morality. They are supposed to be there in 

every legal system and therefore it is internal. All these principles have to follow the procedural 

standards and that’s why the law made through this procedure is moral in nature. While giving 
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these eight principles, Fuller said that if any of the above characteristics are lacking in law or in 

the legal system then such a legal system will be termed as “Half Legal System.”  

But even when all the eight fold principles are followed there is a possibility that the law 

perpetrated torture and injustice. E.g. Hitler’s Nazi Legal System which was barbaric and 

torturous. It had followed all the 8 principles but still it was providing injustice to people. The 

question raised was whether such legal system shall be considered as a valid system or not. 

Fuller’s theory couldn’t explain this and hence the Fuller’s doctrine of internal morality failed.  

Professor John Finnis in his famous book, “Natural Law and Natural Right” in 1990 revived 

the prospective of Natural law and therefore his theory is considered as modern natural law 

theory. He rejected that every law has to be based on morality. According to him morality was 

no more a basic foundation of law. He believed that Natural Law is nothing but a set of 

principle of practical reasonableness which is very essential for ordering, governing and 

organizing human community. John Finnis made an assumption that individuals are rational 

agents and they use their rationality in identifying the 7 common goods which are: life, play, 

sociability, knowledge, aesthetic experience practical reasonableness and religion.10 He believed 

that the law of any society should try to meet the requirement of viable sensibility or practical 

reasonableness which incorporate the basic and the fundamental goods (common good) which 

individuals should try to achieve.11  The seven common goods which he gave were pre moral, 

higher and superior according to him. He believed that every individual should have a life plan. 

To have a rational arrangement is considered to be one of the most essential necessities of 

practical reasonableness. The common goods do not suggest, as indicated by Finnis, certain 

ethical substance that the law of the land must take off. He contends that individuals must 

utilize their common sense and must focus on good substance regarding the best intends to 

accomplish common good that are inspired in laws. Hence according to him the laws should 

be such that it helps in meeting all the basic requirements of practical reasonableness and that 

practical reasonableness should include the common goods which the individuals are trying to 

achieve12.  

                                                           
10 LLOYD, INTRODUCTION TO JURISPRUDENCE 173 (7th edition by M.D.A. Freeman)  
11 John Finnis, supra note 2, at 2 
12 Id. 
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Finnis also says that there should be a balance which requires that the individuals should 

carefully control their quest for all the common goods against the inborn estimation of each of 

the common goods. This obliges that the procedure by which the individuals ought to attain 

common goods should be reasonable and not discretionary or arbitrary. There should not be a 

self-assertive inclination among the common goods or values. This requires in some sense a 

pledge to a reasonable life arrangement and the capacity to receive a confined or uninvolved 

perspective with respect to specific common goods and values. There ought to be sufficient 

purposes behind relinquishing one common good for an alternate. The process should be fair 

in considering the choices and should contend the basic goods incorporating a procedure of 

measuring the results of accomplishing certain basic goods against the inability of not 

achieving an alternate basic good. This ethical methodology includes a substantive procedure 

of considering what is really useful for the individuals living in the society and how laws can be 

made to reflect such contemplations and considerations.13  

The seven basic forms of common goods could be understood as under: 

1. Life: The expression "life" here implies each part of the suitability which puts an individual 

fit as a fiddle for self determination. Thus life incorporates substantial wellbeing.14 

2. Knowledge: Knowledge includes that there should be right to education. Every person 

should have a right to knowledge.  

3. Play: Performance of any act of a rational person is primarily for the sake of its own 

enjoyment and satisfaction. The performance may be lone or social, scholarly or physical, 

strenuous or loose, very organized or moderately casual, routine or ad hoc in its example.15 

4. Aesthetic experience: The aesthetic experience is regularly experienced as a pleasurable and 

alluring background, an experience which gives life worth and importance.16 The fourth 

fundamental segment in our prospering is aesthetic experience. Numerous manifestations 

of play, for example, dance or song  are the framework or event of aesthetic experience17 

                                                           
13 Id. 
14 LLOYD, supra note 9, at 6 
15 Id. 
16 Colin Leath, The aesthetic Experience (November 27, 1996), available at http://e-
a.freehostia.com/cleath/docs/asexp113.htm  
17 LLOYD, supra note 9, at 6 

http://e-a.freehostia.com/cleath/docs/asexp113.htm
http://e-a.freehostia.com/cleath/docs/asexp113.htm


Vol. II (2) International Journal of Legal & Social Studies April, 2015 
 

55 
 

5. Sociability:  The fifth basic form of human good is friendliness which incorporates peace 

and congruity amongst the people which blossoms into fellowship. To be seeing someone 

kinship with at least one other individual is a major form of good.18 

6. Practical Reasonableness: Practical reasonableness intends to bring one's own insights to 

shoulder viably on the issues of picking one's activities and way of life and molding one's 

own particular character. It includes that an individual looks to bring an intelligent and 

sensible request into one's own behavior, values and attitudes.19  

7. Religion: Religion here includes the right to profess practice and propagate any religion.  

Finnis and Fuller explained that the laws should be such that it leads to common good of the 

people. It is not compulsory that the laws should try to meet only those common goods which 

are given by Finnis. While giving the seven common goods, Finnis said that the list of 

common good is not exhaustive and further laws should be such that it helps in fulfilling 

society’s basic needs and leads to common good 

 INTERDISCIPLINARY LINKAGE WITH ECONOMICS 

To achieve the objects of the Preamble, law is made a tool to achieve certain economic and 

social objectives which ultimately leads to common good of people like bringing down the 

inequality of income and wealth by taxing rich and affluent citizens, for promotion of trade 

and industry by regulating import and export duties, to achieve the welfare of poor workers by 

making provisions of Minimum Wages Act, by controlling prices of essential commodities by 

enacting  The essential Commodities Act, 1955. 

Payment of Bonus Act20 has been enacted for giving bonuses to the workers to increase their 

efficiency and dedication towards their job. It simultaneously helps in the productivity of the 

company, helping the economy and giving a kind of real satisfaction for the input of labour on 

the part of the workers by getting a kind of the share in the profit and development in the 

institute where they are working. It provides a kind of real satisfaction to the workers and 

increases employer-employee relationship curtailing labor turnover rate. Prior to the enactment 

of the act, the share in profit in the institution was entirely enjoyed by the owners and the 

                                                           
18 Id. 
19 Id. 
20 Payment of Bonus Act, 1965 
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employees were not given any share in the profit. However, after this enactment the workers 

also become part and parcel of the gains of the institution which brings a kind of real 

happiness in the minds of workers. Hence this law was enacted and was made a tool to achieve 

certain economic and social objectives which ultimately led to common good of people. 

Enactment of Labour laws and Minimum wages Act compels the organized sector to pay at 

least minimum wages to the workers even when the supply of labour is more and the output is 

relatively less.  

ANALYSIS ON INDIAN LEGAL PROVISIONS 

Keeping in mind the above principles given by Finnis, mostly all the countries have enacted 

their laws for social and economic well-being of their subjects and our country could not be an 

exception. In order to achieve the goals specified in the Preamble of the Constitution, we have 

accepted and enacted such laws to promote and achieve the objects of the Constitution. All the 

seven basic forms of common good are somewhere or the other protected in the Indian laws. 

The Indian judiciary has also protected it from time to time through various case laws.  

 Life 

Life is a basic good throughout the world and in all times to come. Law has to take cognizance 

and has to protect life. There are various laws which are enacted for the protection of any 

living being that is to say humans, animals and plants. Right to life gives a kind of dignity. 

Article 21 of our Indian Constitution states that, “No person shall be deprived of his life or 

personal liberty except according to procedure established by law.”21  

The object of the principal under Article 21 is to avert infringement upon individual freedom 

and deprivation of life.  The key right ensured under Article 21 relates just to the 

demonstrations of State or acts under the power of the State which are not as per 

methodology built by law. The primary object of Article 21 is that before an individual is 

denied of his life or individual freedom by the State, the method built by law must be entirely 

emulated. Right to Life implies the privilege to lead meaningful, complete and dignified life. It 

unmistakably implies that this crucial right has been given against state. If a demonstration of 

private individual adds up to infringement upon the individual freedom or hardship of life of 

                                                           
21 The Constitution of India, , Eastern Book Company, 18 
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other individual then such infringement would not fall under the parameters set for the Article 

21. In such a case the solution for oppressed individual would be either under Article 226 of 

the constitution or under general law.22  

The Indian Judiciary has broadly interpreted Article 21 and has said that Right to life is more 

than mere existence. Right to life not only includes right to livelihood but also right to a 

healthy environment. In Francis Coralie Mullin v. The Administrator, Union Territory of 

Delhi & Ors., the court has held that, “the right to life guaranteed under Article 21 is not 

confined merely to physical existence or to use of any faculty or limb through which life is 

enjoyed or the soul communicates with outside world but it also includes within its scope and 

ambit the right to live with basic human dignity and the State cannot deprive any one of this 

precious and invaluable right because no procedure by which such deprivation may be effected 

can ever be regarded as reasonable, fair and just.23 

Section 96 to 106 of the Indian Penal Code states that the law identifying with the privilege of 

private protection of individual.24 The provisions which contained in these areas offer power to 

a man to utilize vital power against an attacker or wrong-practitioner with the end goal of 

ensuring protection of one's own body as additionally an alternate's body when prompt help 

from the state machinery is not accessible or not available and in this manner he is not liable in 

law for his deeds. Self- help is the foremost rule of criminal law. The privilege of private 

resistance is totally vital for the security of one's life and freedom. However the kind and 

measure of power is minutely controlled by law.25  

Right to Life is protected under Section 302 of IPC by punishing the offender with life 

imprisonment or death and he shall be liable for fine.26 Hence any person who has a mala fide 

intention to take the life of another person and if he is successful in his act then he will 

charged with Section 300 and will be punished under Section 302 of IPC.  

                                                           
22 Vidhan Maheshwari, Article 21 of The Constitution of India- The Expanding Horizons, available at 
http://www.legalserviceindia.com/articles/art222.htm  
23 1981 AIR 746, 1981 SCR (2) 516 
24 The Indian Penal Code, Universal Law Publishing Co. Pvt. Ltd., 26 (2008) 
25 Mohi Kumari, Private Defence: A right available to all people in India, available at 
http://www.legalserviceindia.com/article/l470-Private-Defence.html  
26 The Indian Penal Code, Universal Law Publishing Co. Pvt. Ltd., 113 (2008) 

http://www.legalserviceindia.com/articles/art222.htm
http://www.legalserviceindia.com/article/l470-Private-Defence.html


Vol. II (2) International Journal of Legal & Social Studies April, 2015 
 

58 
 

Our law has not accepted euthanasia in totality. The definition of Right to life does not include 

Right to die. Supreme Court in Aruna Shanbaug v. UOI case has partially accepted passive 

euthanasia and has given broad guidelines to accept it in special circumstances27. Life of an 

individual is ensured despite the fact that when the survival of an individual is troublesome, 

even after providing restorative treatment is given to him. People in India are not allowed to 

take their own lives also. Attempt to commit suicide is also a crime in India and has been 

protected under section 309 of IPC.28 

In the case of State of Maharashtra v. Maruti Sripati Dubal29, the Bombay High Court held 

that the privilege to life ensured under Article 21 incorporates right to die, and the hon'ble 

High Court struck down Section 309 of IPC which gives punishment for attempting suicide.30 

In P Rathinam v. Union of India31 a Division Bench of the Supreme Court supporting the 

choice of the High Court of Bombay in. Maruti Sripati Dubal case held that under Article 21 

privilege to life likewise incorporate right to die and set out that the Section 309 of Indian 

Penal Code as illegal.32  

This issue again brought in the witness of the court up in Gian Kaur v. Condition of 

Punjab33. For this situation a five judge Constitutional Bench of the Supreme Court overruled 

the P. Ratinam's34 case and held that "Privilege to Life" under Article 21 of the Constitution 

does exclude "Right to die" or "Right to be killed or executed" and there is no ground to hold 

that the Section 309, IPC is intrinsically invalid. To genuine importance of the statement "life" 

in Article 21 methods existence with human pride. Any part of life which makes life stately 

may be incorporate in it yet not that which quenches it. The 'Privilege to Die' if any, is innately 

conflicting with the "Privilege to Life" as seems to be "demise" with "Life"35 

 Knowledge 

                                                           
27 (2011) 4 SCC 454i 
28 The Indian Penal Code ,Universal Law Publishing Co. Pvt. Ltd., 123 (2008) 
29 AIR 1987 CrlJ 549 
30 Article 21 and Constitutional validity of “Right to Die”, available at http://www.legalserviceindia.com/article/l374-
Article-21-and-Constitutional-validity-of-Right-to-Die.html  
31 (1994) SCC 394 
32 Supra note 29, at 11  
33 (1996) SCC 648  
34 Supra note 30, at 11  
35 Supra note 29, at 11 

http://www.legalserviceindia.com/article/l374-Article-21-and-Constitutional-validity-of-Right-to-Die.html
http://www.legalserviceindia.com/article/l374-Article-21-and-Constitutional-validity-of-Right-to-Die.html
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Knowledge is prevalence of truth against falsities Everybody should have right to knowledge. 

The Indian constitution has put education in the concurrent list and both the centre as well as 

the states can legislate on it.36 The parliament of India passed the 86th Constitutional 

Amendment in 2002, which embedded Article 21A into the Constitution of India, which made 

education a fundamental right. It is numbered "21A" on the grounds that this right is thought 

to spill out of Article 21. The RTE Act obliges state and nearby governments to make a school 

in each one recommended neighborhood within a period of three years of the beginning of 

this Act. The depiction of neighborhoods is left to the State Governments. 37 

Article 21A states that, "The State shall provide free and compulsory education to all children 

of the age of six to fourteen years in such manner as the State may, by law, determine."38 The 

parliament had enacted this provision so that there is free education for the children of the age 

of 6 to 14 years. This was done to promote education throughout the country.   

The court has particularly held in Unni Krishan v. State of A.P.39 that the right to education 

for the offspring of the age of 6 to 14 is an essential right and fundamental right in India. The 

Court overruled the judgment given in the Mohini Jain v. State of Karnataka40 judgment that 

the offspring of all ages have the right to education yet held that the privilege to free 

instruction is accessible just to the offspring of upto the age of 14 years and said that after 

fourteen years of age the state's obligation to provide free education lies on its economic 

conditions.  

Delivery of Books and Newspaper (Public Libraries) Act, 1954 makes obligatory on all the 

publishers to provide any publication in any language or in any form to any of the public 

libraries in the country. This act has been enacted with a purpose to provide knowledge to the 

economically deprived people of the country who can go and avail the knowledge given in the 

publication.41 

 Play: 

                                                           
36 The Constitution of India, , Eastern Book Company, 20  
37 Siddhartha Shome, What is wrong with the “Right of Children to Free and Compulsory Education Act, 
available at http://www.manushi.in/articles.php?articleId=1060#.VNdUruaUcac  
38 The Constitution of India, , Eastern Book Company, 20 
39 (1993) 1 SCC 645 
40 AIR 1992 SC 1858 
41 A notice to all the publishers in India, available at www.nationallibrary.gov.il/nat_lib_stat/for-publisherss.html , 
last visited on 14.02.2015 

http://www.manushi.in/articles.php?articleId=1060#.VNdUruaUcac
http://www.nationallibrary.gov.il/nat_lib_stat/for-publisherss.html
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Play here means two things, one is performing our own duty and the other is to engage in such 

duties which make life enjoyable. The first one is governed by the Indian Contract Act, 1872. 

Play makes life richer.  We engage in performances, sports etc for enjoyment. There are 

various laws in India to protect play. One of them is Sports Authority of India. SAI has been 

enacted to promote sports and play throughout India.  

People of India are in particularly crazy about the game of cricket and restrictions and control 

is very necessary for the development of any game in its true spirit and sportsmanship to avoid 

scandals like match fixing resulting in personal gain of few people having control on the 

players. The recent cases of Shrinivasan, the former President of BCCI and the statements of 

Sunanda Pushkar has created a dire need of such act to regulate all kinds of indoor and 

outdoor games for its development in true nature.   

 Aesthetic Experience: 

India is a vast country and it is known for its varied art, culture and nature. With the existence 

of so many languages and religion along with different culture, tradition and independence in 

true sense it has provided creation of different kinds of aesthetic culture. One has to appreciate 

positive and creative things and not the negative things. People forms their views, belief, 

judgments etc out of what they read or see. Film and drama has a very good impact on the 

minds of people and therefore it is very necessary to regulate the same in order to develop 

right kinds of morals and values in the people for the upliftment of the society as well as 

nation.  

The Dramatic Performances Act, regularly abbreviated to "DPA", came into force in 1876. 

The act puts some restrictions on the open exhibitions of a play, mime or some other 

dramatization. As indicated by this Act, if the state government judged any play to be of an 

outrageous nature; disturbing social values; or felt that it may energize sentiments of 

antagonism against the legislature secured by law; or that it would degenerate persons, then the 

performance of the said play would stand restricted. 42  

                                                           
42 The Dramatic Performance Act, 1876 
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The Cinematograph Act, 195243 has been enacted for regulating cinema and to provide 

certification for exhibition through cinematograph. 

Article 19 of the Indian Constitution gives us the right to Freedom of Speech and 

Expression.44 It gives us the right to express our opinion, feelings, emotions, views etc. in 

different forms. But this right is not absolute. Under Indian law, the right to speak freely and 

of the press don't give an outright right to express one's considerations freely. Clause (2) of 

Article 19 of the Indian constitution empowers the lawmaking body to force certain limitations 

on freedom of speech.45 

 Sociability:  

For the protection of social relations, there are different kinds of personal laws like Hindu law, 

Muslim law etc. Family Law, for the regulation and well-being of the family members 

particularly women and children has been enacted. Every child needs a guardian and for that 

we have Hindu Minority and Guardian Act. With the globalization, foreign treaties are signed 

keeping international law in mind so that there are friendly relations between the countries of 

the world for world peace and development of society at a large. One should always think 

about his relatives and others and help others to organize their life. One should not be self- 

centered. 

 Practical Reasonableness: 

An imperative part of Finnis's contention concerns the utilization of human insight. At the 

point when individuals work out as what is the case? They utilize inferential logic to get 

conclusions from facts. On the other hand, when individuals consider ˜what is good to be 

pursued? They draw in practical reasoning, an alternate kind of knowledge that permits us to 

work out what is good and what is bad.46 

 Religion: 

                                                           
43 For Statement of Objects and Reasons see Gazette of India, 1951 pt II, Sec. 2,p 220., last visited on 23.02.2015 
44 The Constitution of India, Eastern Book Company, 15  
45 Id. 
46 Jurisprudence for Dummies: Finnis*(December 12, 2006), available at 
http://skepticlawyer.com.au/2006/12/12/jurisprudence-for-dummies-finnis/, last visted on 23.02.2015 

http://skepticlawyer.com.au/2006/12/12/jurisprudence-for-dummies-finnis/
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India is a secular country. The preamble of the Indian Constitution was amended and the word 

secular was added to it after twenty five years.47  Religious differences and religious resilience 

are both secured in our nation by law and custom. People of India have a privilege to practice 

and promote their religion peacefully. Though at times there was number of events of religious 

intolerance resulting in riots and violence. 48 Right to Freedom of religion has been 

incorporated in the Indian Constitution from Article 25 to Article 28.  

Article 25(1) gives assurances to each individual the freedom of conscience and the right to 

profess practice and propagate any religion49. The constitution additionally sets out that Art 25 

(1) does not give a privilege to change over any individual to one's own religion. There is no 

crucial right to change over someone else to one's own religion. 

The Supreme Court held in the National Anthem case that no individual can be forced to 

sing national anthem if their religion prohibits them to do so.50  

The constitution likewise gives under Article 27 that no individual should be propelled to pay 

tax for the advancement, promotion or upkeep of any specific religion or religious category. 

Article 28 expresses that no religious guideline or instructions might be conferred in any 

educational establishment or institution completely maintained through state funds. While the 

foundations perceived by the State and the organizations that are getting support out of the 

state trust may give religious guidelines just with the assent of the people. The foundations that 

are managed by the state however are made under trust or endowment has no confinement on 

giving religious instructions.51 Thus the seventh common good given by John Finnis is 

incorporated in the Indian Constitution. 

COMPARATIVE STUDY 

If we compare the Indian laws and rules with the laws of other countries then there is a 

possibility that there will be similarity in some laws and dissimilarities in the other. If we look 

at the provisions which are made for religion in our country, our state does not prevent us 

                                                           
47 INDIA CONST. pmbl.: amended by the Constitution (Forty-Second Amendment) Act, 1976 (enforced since 
Jan. 3, 1977) 
48 Freedom of religion in India, available at en.wikipedia.org/wiki/freedom_of_religion_in_India  
49 Dr. J.N. Pandey, The Constitutional Law of India 323, (48th by Central Law agency) 
50 Bajoe Emmanual v. State of Kerala  
51 Dr. J.N. Pandey, supra note 48, at 15 
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from professing any religion. We have the right to profess and practice whichever religion we 

want to profess. There is no compulsion of practicing a particular religion in India. Moreover 

we have laws which say that no individual has a right to compel the other to practice a 

particular religion. India is a secular state and it has given the freedom to its citizen to adopt 

the religion of their own choice. While countries like Afghanistan, Algeria, Bangladesh, Egypt, 

England, Iran are non-secular countries. 

The word secular was added to our preamble after 25 years not because the framers of our 

Constitution had forgotten to add the word in the preamble but because we wanted to avoid 

any misgiving that India was to adopt any of the western notions of a secular state.52 In our 

country, we cannot compel an individual to follow a particular religion or we cannot force an 

individual to convert himself into a particular religion. An individual can convert himself only 

when he wants to convert into another religion without any compulsion.  

Though the Indian Constitution gives its citizens as well as the foreigners the right to life 

under Article 21, it has also retained capital punishment for serious offences. There had been 4 

instances till date in which we have given capital punishment in extreme cases to the criminals 

who have committed serious offences. There are about 140 countries in the world which have 

abolished death penalty (capital punishment). By continuing with the provisions of capital 

punishment in the statute, we cannot say that Indian Constitution has double standard, for the 

same is to be used in very extreme cases only. The Indian judiciary makes sure, keeping Article 

21 in mind and has altered the decision of capital punishment given by the lower courts in life 

imprisonment considering the facts and circumstances in the case. For example in Niteesh 

Katara’s case, the capital punishment was reduced to life imprisonment by the Delhi High 

Court. In a recent case, India for the first time used the death sentence against women. Two 

women who were found guilty of kidnapping and killing children were awarded death penalty. 

From this it is clear that the Indian judiciary takes into consideration the facts and 

circumstances of the case and then awards capital punishment.  

 

 

                                                           
52 INDIA CONST. pmbl.: amended by the Constitution, supra note 46, at 14  
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CONCLUSION 

Though the provisions in most of the acts are good enough to give equal justice and to bring 

about common good in the society, the real implications misses the intended results by 

inadequate delays, insufficient inquiries, influence of the powerful people etc. Laws are made 

for the common good of the people by giving punishment to wrongdoers and compensating 

the sufferers. Undue delay in getting justice defeats the principles of common good which 

ultimately leads to frustration and people starts losing their faith in law and justice. At times, 

Pro- government judges give such judgment which are unfair and in favour of the ruling 

parties for undue favouritism from them. There is a kind of lack of accountability on the part 

of people involved in the judicial system. We have made laws so that there is a feeling of 

equality and happiness in the country but at times these laws which are made for common 

good of the people doesn’t serve the purpose.  

Recommendations 

1. Considering the population of our country and vast variety, new laws that leads to 

common good should be brought in after thorough discussion in public so that the public 

will have a pre knowledge and clarification of the concept before the actual law coming 

into force. 

2. Due to high rate of illiteracy in our country, the enacted laws and its rules should be widely 

publicized for the knowledge of the subjects in the interests of making them aware of their 

rights as well as duties.  

3. Much contemplation and enactment for the common good is done but actual 

implementation or the execution of the provisions enacted are not followed. For example, 

The RTE Act obliges state and nearby governments to make a school in each one 

recommended neighborhood within a period of three years of the beginning of this Act. 

But till date the government has failed in establishing schools in desired numbers.  

4. The laws which are for the common good of the people should be simple and easy to 

understand as well as feasible to follow  
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5. With the change in values, morals, beliefs of the society, we should amend the laws as early 

as possible.   

6. Apart from the seven basic forms of human goods given by Finnis, we should also include 

housing and medical facilities in the list of common goods.  

7. The persons who are involved in the administration of the legal system should be made 

totally accountable for their actions.  

Common good benefits should rich to each and every person of the country and the benefit of 

the same should not be restrictive to the affluent people. 

**** 
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LIABILITY REGIME GOVERNING THE DAMAGE CAUSED BY  

NOISE AND SONIC BOOM 

                                                       Aisha Ahmed Sharfi1 

 

 

INTRODUCTION 

Noise is an unpleasant entity, tolerable up to a certain extent but creating greater problems beyond a 

limit. The same is true for airport noise. Noise while having several health effects also has commercial 

ramifications for it can lead to decrease in the value of the property. Health issues can range from 

minor annoyance to serious problems related to cardiovascular diseases to even death in certain cases. 

All this leaves a ready ground for legal claim for fixation of liability and proper remedy upon fixation 

of liability. The present paper deals with the liability issues arising out of airport noises with special 

reference to sonic boom. Aviation industry is a boon and airplanes have transformed our lives is a fact 

widely accepted but like all good things it has also lead to certain consequences undesirable for many. 

One of such incidence is environmental pollution especially noise pollution. The very nature of 

aviation industry calls for proper management both at global and at national levels. The same is true 

also for noise pollution. The present paper traces as to how the menace of noise pollution particularly 

from airplanes and airports is handled both at a global level and at a national level. A study of the 

work of ICAO, the main body entrusted with enactment of aviation regulations gives us a picture of 

the steps taken on a global basis while the liability regime on a national level is traced through the 

study of the legislative setup of the United States, European Union and India. 

The paper is divided into five parts. The first part looks into the present and the future estimates of 

the aviation sector for a proper appreciation of the magnitude of the problem. Special reference is 

made to India in this context. The second part defines the term noise, pollution and the different 

parameters used to measure it. It also looks into the main reasons and areas where noise emanates in 

                                                           
1 Aisha Ahmed Sharfi, PhD Scholar, West Bengal National University of Juridical Sciences, Kolkata 
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case of airports calling for special treatment of airports as far as matters relating to noise pollution are 

concerned. The third part looks into the role of ICAO on coming up with regulations on noise 

pollution for it forms the bulk of the guiding force globally for regulation of airport noise. The fourth 

part comes down to analysis of national scenarios in solving legal claims arising from damages from 

noise pollution from airports and airplanes and discusses the situation in the United States, India and 

the European Union. The fifth part looks into the phenomena of sonic boom and the special issues 

applicable for a supersonic plane. The sixth part sums the total legal regime applicable for defining the 

liability for noise pollution. 

PART-I 

Aviation industry is growing at a rapid pace. The United States is the largest domestic market in the 

world followed closely by China and Brazil. Worldwide there has been highest growth with India and 

China in the Asia/ Pacific region driving the growth. High growth is also prevalent in the Middle East 

region and intra Europe region.  Scheduled airline seat capacity is witnessing a constant increase. 

Barring Central and South America market growth has been recorded in almost all the regions globally. 

Africa, Asia/ pacific, North America, Europe and Middle East all have recorded growth in aviation 

sector2 and global aviation sector is expected to grow at 3.5 % annual rate. 

The Indian aviation sector is growing steadily. According to the Twelfth Five Year Plan India has 

become the ninth largest civil aviation market in the world. Passenger handling capacity has increased 

three-folds from 72 million (FY 06) to over 220 million (FY 11). Cargo handling capacity has risen 

from 0.5 million MT (FY 06) to 3.3 million MT (FY 11).3Passenger output rose from 73 million in FY 

2006 to 144 million in FY 2011, according to a study by FICCI–KPMG (2012). The high growth path 

can be credited to the 11th Five Year Plan (2007–2012). Air transport in India generates around 56.6 

million jobs. Air transport (including air freight) in the country attracted foreign direct investment 

(FDI) worth US$ 456.84 million in the period April 2000–July 2013, according to data released by 

Department of Industrial Policy and Promotion (DIPP). As mentioned earlier India is the ninth largest 

aviation market in the world4 with a compound annual growth rate (CAGR) of more than 16 per cent 

for 2010-2013. According to data provided by Director General of Civil Aviation, India (DGCA) 

                                                           
2. OAG FACTS May 2013: Executive Summary, available at <http:/ http://www.oagaviation.com/OAG-FACTS-May-

2013-Executive-Summary > last visited on 05/05/14 
3 http://planningcommission.gov.in/plans/planrel/12thplan/pdf/12fyp_vol2.pdf, accessed on 05/05/14  
4 RNCOS report “Indian Aerospace Industry Analysis”.  

http://www.oagaviation.com/OAG-FACTS-May-2013-Executive-Summary
http://www.oagaviation.com/OAG-FACTS-May-2013-Executive-Summary
http://planningcommission.gov.in/plans/planrel/12thplan/pdf/12fyp_vol2.pdf
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passengers carried by domestic airlines during Jan-Aug 2011 were 396.31 lakhs as against 334.06 lakhs 

during the corresponding period of previous year thereby registering a growth of + 18.6%.5   

While the growth in the aviation sector is commendable and slated to continue, it also raises some 

concerns which aggravate with its growth. One such grey area is the environmental effect of the 

aviation industry. While environmental issues where always present, further growth makes for a even 

more compelling reason to relook into its effects on environment. 

Environmental concerns arising out of aviation industry are many. Some of the common ones are 

aircraft noise pollution, issues pertaining to local air quality, water contamination (surface and ground), 

aviation emission, global warming and climate change. Each of these issues can be subject of 

independent study and the present article confines itself into looking at the noise pollution caused as 

a result of global aviation activities. 

PART-II 

Noise simply put is undesirable sound. Oxford Dictionary describes it as a sound, especially one that 

is loud or unpleasant or that causes disturbance.6 While noise pollution has been described as harmful 

or annoying levels of noise, as from airplanes, industry, etc.7 The ill effects of noise pollution has been 

well documented. Noise has been linked to sleep disturbance as high noise may lead to increased blood 

pressure, heart rate and finger pulse amplitude.8 The other after effects documented are decrease in 

perceived sleep quality, mood and performance during day time.9 Noise has also been linked to 

physiological activation like increased heart rate and blood pressure. Effect of noise has also been 

documented upon cardiovascular diseases, endocrine diseases, mental problems, still birth, low weight 

babies, cognitive performance of adults and children besides general annoyance. All these problems 

are equally applicable to airport noise mainly emanating from the activity of take offs and landing. 

Airport noise is described with the use of a number of terms. One of the most common ones is the 

Decibel (dB). Decibel is a ratio of the sound pressure of the sound source to a reference pressure. 

Further, reference is made to the frequency of the sound. It is also known as pitch. Another common 

denominator is the Lmax or the maximum sound level as it is commonly known. Also prevalent is 

                                                           
5 http://dgca.nic.in/reports/rep-ind.htm 
6 http://oxforddictionaries.com/definition/noise?region=us 
7 http://oxforddictionaries.com/definition/noise+pollution?region=us 
8 http://bmb.oxfordjournals.org/content/68/1/243.full 
9 Ibid. 

http://dgca.nic.in/reports/rep-ind.htm
http://oxforddictionaries.com/definition/noise?region=us
http://oxforddictionaries.com/definition/noise+pollution?region=us
http://bmb.oxfordjournals.org/content/68/1/243.full
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Sound Exposure level (SEL), which is the cumulative noise exposure for a single aircraft flyover10. 

Besides these, Day- Night Average Sound Level (DNL) is the parameter for the noise occurring on a 

24 hour time period and is widely used for airport noise estimate. Besides the above mentioned terms, 

there are other terminology used for its calculation like Perceived noise decibels (PN dB), Effective 

perceived Noise level (EPNdB)11 etc. So there are various terms and calculations available for the 

purpose of measurement of airport noise. We find a similar variance in case of the factors contributing 

to airport noise. Airport noise is dependent upon a number of factors like the type of aircraft using 

the airport, the overall number of daily take offs and landings, general operating conditions, the time 

of day that the aircraft operation occurs, the runway in use, weather conditions, topography, airports 

specific flight procedures, etc.  

PART-III 

Although the Chicago Convention is silent on the issue of aviation environmental regulation, 

International Civil Aviation Organization (ICAO), the specialized agency of the United Nations 

established under the Chicago Convention, 1944 has done pioneering work in regulation of noise from 

airports. ICAO passed two Resolutions in 1968 (Resolution A16-3 and A16-14) which lead to 

adoption of Annex 16 to the Chicago Convention. The matter was subsequently discussed in 1973 

during the third session of ICAO subcommittee established for discussing matters pertaining to the 

Rome Convention.12 The Rome Convention provided compensation only for surface damage caused 

by aircraft in flight and no right of compensation was provided if the damage was caused merely by 

the passage of the aircraft through the airspace in conformity with traffic regulations. This limited 

applicability excluded damages caused by noise especially in regard to sonic boom situations. The third 

session of the subcommittee debated over revision of the Rome Convention for covering this grey 

area. However, due to lack of consensus nothing concrete came out of the deliberations. 

ICAO derives authority to adopt annexes via Article 37 of the Chicago Convention which provides 

that contracting States will have to collaborate in securing the highest practicable degree of uniformity 

in regulations, standards, procedures, and organization in relation to aircraft, personnel, airways and 

auxiliary services in all matters in which such uniformity will facilitate and improve air navigation. For 

                                                           
10 http://www.fican.org/pdf/aircraft_noise.pdf 
11 It is a single number indicator of the subjective effects of aircraft noise on people, taking into account the 
instantaneous perceived noise level and duration. (used in Volume I, Annex 16, Chicago Convention) 
12 Rome Convention on Damage Caused by Foreign Aircraft to Third Parties on the Surface, 1933 and 1952 

http://www.fican.org/pdf/aircraft_noise.pdf
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this purpose International Civil Aviation Organization will adopt and amend international standards 

and recommended practices and procedures dealing with communications systems and air navigation 

aids, including ground marking; characteristics of airports and landing areas; rules of the air and air 

traffic control practices; licensing of operating and mechanical personnel; airworthiness of aircraft; 

registration and identification of aircraft; collection and exchange of meteorological information; log 

books; aeronautical maps and charts; customs and immigration procedures; aircraft in distress and 

investigation of accidents; and such other matters concerned with the safety, regularity, and efficiency 

of air navigation as may from time to time appear appropriate.” 

This Article gives ICAO the widest ambit possible to make new regulations to deal with new 

circumstances and situations as and when required. Further Article 54 while listing down the 

mandatory functions of the Council provides as Article 54(l) that the Council shall ‘ Adopt, in 

accordance with the provisions of Chapter VI of this Convention, international standards and 

recommended practices; for convenience, designate them as Annexes to this Convention; and notify 

all contracting States of the action taken..’. Article 90 details the procedure for the adoption and 

amendment of Annexes and provides that the adoption by the Council of the Annexes described in 

Article 54, subparagraph l shall require the vote of two- thirds of the Council at a meeting called for 

that purpose and shall then be submitted by the Council to each contracting State. Any such Annex 

or any amendment of an Annex shall become effective within three months after its submission to 

the contracting States or at the end of such longer period of times as the Council may prescribe, unless 

in the meantime majority of the contracting States register their disapproval with the Council. Further, 

the Council has to immediately notify all contracting States of the coming into force of any Annex or 

amendment thereto. Thus an annex has to be approved by two third majority in the Council which 

shows that an annex once adopted is the result of the will of the majority of the contracting states. 

Annex 16 is divided into “Standards” and “Recommended Practices”. Resolution A18-13 defines 

“Standards and Recommended practice”. It provides that ‘Standard’ are any specification for physical 

characteristics, configuration, material performance, personnel or procedure, the uniform application 

of which is recognized as necessary for the safety or regularity of international air navigation and to 

which contracting states will conform in accordance with the Convention; in the event of impossibility of 

compliance, notification to the Council is compulsory under Article 38 of the Convention. ‘Recommended 

Practice’ are specification for physical characteristics, configuration, material, performance, personnel 

or procedure, the uniform application of which is recognized as desirable in the interest of safety, regularity 
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or efficiency of international air navigation and to which contracting states will endeavor to conform 

in accordance with the Convention.  

The definition highlights the difference between ‘STANDARDS” and “RECOMMENDED 

PRACTICES” partly in the use of the terminology itself. Once a ‘standard’ is made effective, states 

are to notify any differences from the standard specifications.13 This procedure of notification of 

differences is not to be followed in case of ‘Recommended practices’.  

The sanction against non-observance of ‘standards’ is found under Article 3314, 3915, 4016 and Article 

4117.  Article 33 provides for recognition of certificates and licenses and provides that certificate of 

airworthiness and licenses must be equal to or above the minimum standards established pursuant to 

Chicago Convention. In the same vein, Article 39 provides that the certificate and licenses will have 

                                                           
13 Article 38 of the Chicago Convention, 1944 provides: Departures from international standards and procedures- Any 
State which finds it impracticable to comply in all respects with any such international standard or procedure, or to bring 
its own regulations or practices into full accord with any international standard or procedure after amendment of the latter, 
or which deems it necessary to adopt regulations or practices differing in any particular respect from those established by 
an international standard, shall give immediate notification to the International Civil Aviation organization of the 
differences between its own practice and that established by the international standard. In the case of amendments to 
international standards, any State which does not make the appropriate amendments to its own regulations or practices 
shall give notice to the Council within sixty of the adoption of the amendment to the international standard, or indicate 
the action which it proposes to take. In any such case, the Council shall make immediate notification to all other states of 
the difference which exists between one or more features of an international standard and the corresponding national 
practice of that State. 
 
14 Article 33 provides :Recognition of certificates and licenses- Certificates of  airworthiness and certificates of competency 
and licenses issued or rendered valid by the contracting State in which the aircraft is registered, shall be recognized as valid 
by the other contracting States, provided that the requirements under which such certificates or licenses were issued or 
rendered valid are equal to or above the minimum standards which may be established from time to time pursuant to this 
Convention. 
 
15 Article 39 provides : ‘Endorsement of certificates and licenses- (a) Any aircraft or part thereof with respect to which 

there exists an international standard of airworthiness or performance, and which failed in any respect to satisfy that 

standard at the time of its certification, shall have endorsed on or attached to its airworthiness certificate a complete 

enumeration of the details in respect of which it so failed.(b) Any person holding a license who does not satisfy in full the 

conditions laid down in the international standard relating to the class of license or certificate which he holds shall have 

endorsed on or attached to his license a complete enumeration of the particulars in which he does not satisfy such 

conditions. 

16 Article 40 provides “Validity of endorsed certificates and licenses- No aircraft or personnel having certificates or licenses 

so endorsed shall participate in international navigation, except with the permission of the State or States whose territory 

is entered. The registration or use of any such aircraft, or of any certificated aircraft part, in any State other than that in 

which it was originally certificated shall be at the discretion of the State into which the aircraft or parts is imported. 

17 Article 41 dealing with “Recognition of existing standards of airworthiness- The provisions of this Chapter shall not 
apply to aircraft and aircraft equipment of types of which the prototype is submitted to the appropriate national authorities 
for certification prior to a date three years after the date of adoption of an international standard of airworthiness for such 
equipment. 
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as endorsements the details of the international standard which such aircraft or part will have failed 

to satisfy. Article 40 provides that aircrafts having certificates or licenses so endorsed will not 

participate in international navigation except with the permission of the state whose territory it enters. 

Article 41 provides for an exception to the provision contained in Article 40. 

Annex 16 is divided into Volume I and II. Volume I noise certification is done on the basis of aircraft 

classification. Classifications include subsonic jet aero planes for which application for certification 

has been accepted before 6 October 1977, those accepted on or after that date; propeller driven aero 

planes over 5700 Kg, those not exceeding 5700 kg; supersonic aero planes for which application for 

certification was accepted before 1 January 1975; helicopters for which application for certification 

was accepted on or after 1 January 1980.18 Volume II deals with venting of raw fuel, emissions of 

smoke, instruments specifications etc. 

The ICAO in 2001 has adopted Chapter 4 noise standard which is an improvement over the previously 

followed regulation contained in Chapter 3. Chapter 4 Standard is applicable to all newly certificated 

aero planes on or after 1 January 2006 and to Chapter 3 aero planes for which recertification to 

Chapter 4 is requested.19 

In 2001, the concept of “balanced approach” to aircraft noise management was endorsed by the ICAO 

Assembly which was reaffirmed in 2007 vide Assembly Resolution A35-5 and Assembly Resolution 

A36-22.20 The “balanced approach” seeks to reduce noise on the basis of four elements, which are- 

reduction at source (quieter aircraft), land use planning and management, noise abatement operational 

procedure and operating restrictions. ICAO policies are based on these elements.21 

According to Doc 9829 reduction of noise at source refers to reduction of noise of aircrafts by making 

the aero planes and helicopters meet the noise certification standards of ICAO as contained in Annex 

16, Volume I- Aircraft Noise to the Convention on International Civil Aviation and the 

Environmental Technical manual on the use of procedures in the Noise Certification of Aircraft (Doc 

9501). Further, land use planning and management refers to effective use of land nearby airports. It 

proposes land- use zoning near airports to lessen the number of people affected by airport noises. 

Annex 16, Volume I, part IV and the Airport Planning manual, part 2- land use and Environmental 

                                                           
18 Volume I, Annex 16, Chicago Convention. 
19 Ibid. 
20 http://www.icao.int/env/noise.htm 
21 “Balanced Approach” contained in Doc 9829- Guidance on the balanced approach to aircraft noise management. 

http://www.icao.int/env/noise.htm
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Control (Doc 9184) contain the relevant guidelines. The third element is noise abatement operational 

procedure contained in Annex 16, Volume I- part V and procedure for Air navigation services- 

Aircraft Operations ( PANS-OPS, Doc 8168), Volume I- Flight procedures, Part V. Some of the noise 

abatement procedures suggested is preferential runways and routes, noise abatement procedures for 

take- off, approach, landing etc.  The fourth element is operating restrictions which are based on the 

balancing act done by ICAO to safeguard interests of both developing and developed States, airline 

industry, airports and environmental issues. Under this element States have been encouraged as to 

avoid restricting operation of noisy aircraft. States have been requested to show restraint in putting 

operating restrictions on Chapter 3 aircraft. Besides these four elements, the ICAO has also come up 

with a policy on noise charges.22 

The effectiveness of ICAO’s  ‘Standards and Recommended Practices’ is partly due to its wide 

acceptance by the world community at large and partly due to the sanctions it embodies. ICAO makes 

a key role in noise regulation and its different guidelines are adhered to by States. 

PART-IV 

It is ultimately the responsibility of the individual State to check noise pollution at the national 

legislation. We take up two States- India and United States and see their approach towards it. At the 

outset it should be mentioned that as checking of air transport noise pollution is left to individual 

countries, the remedy available depends upon the attitude of the judiciary in that State. This may range 

for harsh to very lenient. One of the States to be very lenient towards the rights of the victims is 

France and reflected in Air France v. Ste ERVE ET. Al.23 in this case the high rise apartment near an 

airport was finding no takers due to the noise of Jet aircrafts. The owner of the high rises brought an 

action against the operator of the airport and the Chamber of Commerce. The Court held that it had 

no jurisdiction at which an action was brought against Air France, one of the users of airport. The 

Court held that Air France has the burden of proof to show that noise of its aircrafts did not exceed 

legal limits. In response to it, Air France came up with two reasons as to why it should not be made 

liable. Firstly, Air France was landing its aircraft in a place designated by the government of France 

and secondly, Air France was not the sole user of the Airport making it a shared responsibility. The 

Court held that Air France has the responsibility to show that it is not exceeding the limits. If it is 

                                                           
22 ICAO’s Policies on Charges for Airports and Air Navigation Services (Doc 9082/6) and ICAO Airport Economics 
Manual ( Doc 9562) 
23 Cour. De Cassation (2e Ch. Civ.) 1968 
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unable to do so, it has to pay compensation. Air France was unable to show and hence paid 

compensation. However, we don’t find this response of the judiciary often other than in France which 

is very lenient. 

US:  Aircraft noise has given rise to a lot of case laws. They are usually based on three theories- 

nuisance, simple trespass and inverse condemnation. Nuisance has been limited by courts opining that 

certain nuisance might well be within the parameter of reasonable degree. Further, an action for 

nuisance can be successful only if it is established that it is continuous and causes serious discomfort 

and annoyance which is difficult to establish. Trespass is based on the theory that the owner of the 

land also owns the air space above and invasion into air space constitutes trespass24. However with 

the advent of commercial aviation, this has been significantly eroded. In Hinman v. Pacific Air 

Transport25, the Court held, “We own so much of the Space above the ground as we can occupy or 

make use of, in connection with the enjoyment of our land. This right is not fixed. It varies with our 

varying needs and is coextensive with them. The owner of land owns as much of the space above him 

as he uses, but only so long as he uses it. All that lies beyond belongs to the world.” However, trespass 

as an action is still available where an aircraft flies at an altitude below a recognized level (that will 

constitute trespass). The most successful one is inverse condemnation. It is based on the constitutional 

concept of private property wherein an owner alleges that his property interests have been indirectly 

taken by a public entity without just compensation. This is different from direct condemnation or 

eminent domain which is public exercise of police power of the state.  

The leading case in this regard is United States V. Causby26. In this case the court held that wrongful 

taking of an air easement made the Plaintiff entitled to compensation under the Fifth Amendment. 

The court held that air flights outside the navigable air space declared as part of public domain 

constitutes an invasion similar to that of surface invasion to come to this judgment, the Court 

considered three factors, firstly, character of the land; secondly, altitude of the flights; thirdly, 

frequency of the flights. Another leading case which carried forward the inverse condemnation theory 

was Griggs v. Allegheny County.27 In this case the court gave compensation for taking of air easement 

right under the fourteenth amendment as the design, location and other key decisions pertaining to 

the airport were under the direct control of the local authority which failed to discharge its functions 

                                                           
24 Cojus est solum Theory 
25 [1936] US AV R1 
26 [328 U.S. 256 (1946)] 
27 [368 U.S. 84 (1945)] 
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efficiently. While these interpretations of the court served the interest of justice, problem arose with 

the distinction between ‘taking’ and ‘damaging’ drawn up by the court in Martin v. Port of Seattle28 

subsequently rejected by the Supreme Court29 wherein the court had held that infringement of an air 

easement by a direct air flight would amount to ‘taking’ and in other circumstances would be 

‘damaging’ to the property. The Supreme Court was against any such distinction for compensation 

was available in both instances making such a distinction unnecessary. 

Another area of litigation was regarding the effect of federal preemption on the legal remedies 

available. In Luedtke v. County of Milwakee30 the court held that flights in accordance with federal laws 

and regulations cannot make the State liable for negligence, nuisance or violation of state law. The 

only remedy in such cases was an action for reverse condemnation. This federal preemption created 

problems as the local authority seemed to lose all power of control over air flights directly affecting it. 

In Allegheny Airlines, Inc. v. Village of Cedarhurst31 the Second Circuit Court of Appeals held a village 

ordinance prohibiting air flights from flying below 1000 feet to be invalid of the federal preemption. 

Similarly, in American Airlines, Inc. v. Town of Hempstead32 an ordinance seeking to regulate noise 

levels was held invalid on the ground of federal preemption. A similar reasoning was resorted to in 

City of Burbank v. Lockheed Air Terminal, Inc.33 where an ordinance regulating number of hours of airport 

land use was held to be invalid. This chain was broken to remedy the situation where the Congress 

had not legislated but local ordinances were being held invalid on the ground of preemption due to 

overlapping area leaving a legal vacuum by either leaving the local authority helpless in regulating 

issues directly effecting it or depriving the victim of his remedy of claim against the local authority. In 

Aaron v. City of Los Angeles34 a claim for compensation for diminution in the value of property was 

claimed to which a defense of federal preemption was sought to be raised. The court held that where 

the local authority was the owner or the proprietor of the airport, it could takes steps to legislate on 

issues not regulated by federal laws. Further, a federal preemption would make the government liable 

to pay the damages. The court held that federal control does not stop the local authority in its capacity 

of an owner or proprietor to regulate problems of noise pollution. This was upheld in Air Transport 

                                                           
28 [391 P. 2d 540,543 (Wash. 1964)] 
29 [379 U.S. 989 (1965)] 
30 [521 F. 2d 387 (7th Cir. 1975)] 
31 [238 F. 2d 812 (2d Cir. 1956) 
32 [272 F. Supp. 226 (E.D.N.Y. 1967)] 
33 [411 U.S. 624.] 
34 [40 Cal. App. 3d 471, 115 Cal. Rptr. 162] 
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Association of America v. Crotti35 wherein it was held that proprietorship is exempted from federal 

preemption. A distinction was drawn between a local authority’s exercise of police power and power 

as an owner. A local authority acting as the owner/ proprietor of an airport has the power to regulate 

matters pertaining to the airport including regulation of airport noise and this does not fall within the 

ambit of federal preemption. This power is subject to the commerce clause and should not unduly 

burden inter-state trade. 

INDIA: In India, an airport area is an industrial area, as per the classification but to cater to its special 

needs it has been put as “Airport Vicinity Zone”. Some of the objectives of Director General of 

Civil Aviation (DGCA) are36 to develop noise mitigating techniques in order to reduce noise due to 

aircraft movements in the vicinity of airport; develop noise contours around the airport to define 

zones with prescribed noise limits and develop a threshold noise levels in the airport vicinity along 

with MOEF/CPCB where the noise limits would be expected to be higher than normal categories. 

 DGCA has initiated a proactive role to minimize the airport noise in whole through Aviation 

Environment Circular 2 of 2010 which aims to check noise pollution by having norms on ground run 

of aircraft engines. An engine ground run-up is defined as any engine start up not associated with a 

planned aircraft departure. We also have the Aviation Environment Circular 1 of 2010 For Noise 

Levels at Indira Gandhi International (IGI) Airport and Aviation Environment Circular 1 of 2010 

which provides for improvement of Airport Environment by restricted use of APU/GPU at Airport. 

An APU is an integral part of an aircraft and its primary function is to provide power to start the main 

engines. Lastly, the Aviation Environment Circular 1 of 2009 provides for creation of Aviation 

Environment Cell in Airlines, Aerodrome Operators and Air Navigation Service Provider 

Organizations in order to address aviation environmental issues. Besides these, Study for noise value 

evaluation is also being initiated. The airports have been asked to Install Noise Monitoring System, 

install noise complaint cell at airports, Monitor Air Quality at airports, etc. 

  The legal regime governing actions to be brought for noise pollution comprises of an action under 

Article 2137 of the Indian Constitution (providing for a right to life and liberty); under Section 133, of 

                                                           
35 [389 F.Supp. 58 9N.D. Cal. 1975)] 
36 http://dgca.nic.in/env/aboutus-int.htm 
37 Article 21 reads as “No person shall be deprived of his life or personal liberty except according to procedure 
established by law.” 

http://dgca.nic.in/env/aboutus-int.htm


Vol. II (2) International Journal of Legal & Social Studies April, 2015 
 

77 
 

the Code of Criminal Procedure, 197338; section 268-295 of the Indian penal Code dealing with 

offences relating to public health, safety, decency etc.; law of torts for nuisance and trespass and under 

the Noise Pollution Control Rules 2000 enacted under the Environment protection Act, 1986. The 

Noise Pollution Rules, 2000 provides for the ambient air quality standard in respect of noise for 

different areas/zones.  The areas have been categorized as industrial, commercial, residential and 

Silence Zone. If the noise pollution exceeds the prescribed level a complaint can be made to the 

authority responsible under the Act for the enforcement of noise pollution control measures and 

compliance of air quality standards in respect of noise. The approach of the Court has been a proactive 

one and a number of public interest litigations have been entertained on this matter. Though cases in 

direct reference to airport noise pollution has been less, there have been a number of cases as regards 

the ill effects of noise pollution and court has took it upon itself to use them for holding right to noise 

free environment to be a fundamental right flowing under Article 21 of the Indian Constitution which 

provides for “right to life and liberty” 

In Church of God (Full Gospel) vs. KKR Majestic Colony Welfare Association39, the Supreme Court held that 

noise pollution amounts to violation of the rights recognized under Article 21 of the Constitution. 

The court held, “It should not be forgotten that young babies in the neighborhood are also entitled 

to enjoy their natural right of sleeping in a peaceful atmosphere. A student preparing for his 

examination is entitled to concentrate on his studies without their being any unnecessary disturbance 

by the neighbors. Similarly, old and infirm are entitled to enjoy reasonable quietness during their leisure 

                                                           
38 Section 133 of Cr.P.C provides for the “Conditional order for removal of nuisance” and provides that “(1) Whenever 

a District Magistrate or Sub-Divisional Magistrate or any other Executive Magistrate specially powered in this behalf the 

State Government on receiving the report of a police officer or other information and on taking such evidence (if any) 

as he thinks fit, consider -- 

  

(a) That any unlawful obstruction or nuisance should be removed from any public place or from any way, river or 

channel, which is or may be lawfully used by the public: or 

  

(b) That the conduct of any trade or occupation or the keeping of any goods or merchandise; is injurious to the health or 

physical comfort of the community, and that in consequence such trade or occupation should be prohibited or regulated 

or such, goods or merchandise should be removed or the keeping thereof regulated;……. Such Magistrate may make a 

conditional order requiring the person causing such obstruction or nuisance, or carrying on such trade or occupation, or 

keeping any such goods or merchandise, or owning, possessing or controlling such building, tent, structure, substance, talk 

well or excavation, or owning or possessing such animal or tree, within time to be fixed in the order-  

(i) To remove such obstruction or nuisance; or 

 (ii) To desist from carrying on, or to remove or regulate in such manner as may be directed, such trade or occupation, or 

to remove such goods or merchandise, or to regulate the keeping thereof in such manner as may be directed; or..” 
39 AIR 2000 SC 2773 
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hours without there being any nuisance of noise pollution. Aged, sick, people afflicted with psychic 

disturbances as well as children up to 6 years of age are considered to be very sensitive to noise. Their 

rights are also required to be honoured…..In these days, the problem of noise pollution has become 

more serious with the increasing trend towards industrialization, urbanization and modernization and 

is having many evil effects including danger to the health. It may cause interruption of sleep, affect 

communication, loss of efficiency, hearing loss or deafness, high blood pressure, depression, 

irritability, fatigue, gastro-intestinal problems, allergy, distraction, mental stress and annoyance etc. 

This also affects animals alike. The extent of damage depends upon the duration and the intensity of 

noise. Sometimes it leads to serious law and order problem. Further, in an organized society, rights 

are related with duties towards others including neighbors……It is also in conformity with the Noise 

Pollution (Regulation and Control) Rules, 2000 framed by the Central Government under the 

provisions of the Environment (Protection) Act, 1986 read with rule 5 of the Environment 

(Protection) Rules, 1986. Rule 3 of the Noise Pollution (Regulation and Control) Rules, 2000 provides 

for ambient air quality standards is respect of noise for different areas/zones as specified in the 

Schedule annexed to the rule which is as under:—"Ambient Air Quality Standards in respect of Noise" 

Area Code Category of Area Limits in DB (a) Leq.  

Zone Day Time Night Time 

(A) Industrial Area 75 70 ;(B) Commercial Area 65 55 ;( C) Residential Area 55 45 and (D) Silence 

Zone 50 40 

Note: — (1) Day time shall mean from 6.00 a.m. to 10.00 p.m.  

(2) Night time shall mean from 10.00 p.m. to 6.00 am.  

(3) Silence zone is defined as an area comprising not less than 100 meters around hospitals, educational 

institutions and courts. The silence zones are zones which are declared as such by the competent 

authority. [Religious places were added to the rules as amended in November 2000 after parliamentary 

discussion]  

(4) Mixed categories of areas may be declared as one of the four above-mentioned categories by the 

competent authority.” 
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Again, In Maulana Mufti Syed and Others vs. State of West Bengal40, the court held that imposition of 

restrictions on use of microphones and loudspeakers between 9PM to &AM is not violative of Article 

25 of the constitution. 

In India, with the Judiciary interpreting right to noise free environment as a fundamental right under 

Article 21 of the Constitution, most of the suits come up as public interest litigation.  

PART-V 

The phenomena of sonic boom came into the lime light for the first time during 1940s with the 

Oklahoma tests of 1956 resulting in damages of over $500,000 due to it. Sonic Boom is the shock 

wave which is produced due to the aircraft or any object travelling in the air/ atmosphere at speed of 

sound or greater than it. The high velocity causes the air molecules to pile up and form a compressed 

mass of energy. This shock wave is known as sonic boom and can cause destruction to the objects it 

hits besides creating noise pollution. There have been several instances of broken windows, glass 

panes being broken, collision of houses, collapse of farms etc., resulting in loss of life and property 

from it. It also affects animals that rely on their sense of hearing. Animals meeting such a spark noise 

suddenly can be seriously affected and may even die. The difference between subsonic jets and sonic 

boom lies in the fact that due to the high velocity a loud noise is heard with the passing of the jet. This 

is absent in case of a subsonic jet. This sudden, loud noise creates shock for the people who hear it. 

It also causes damages to the structures be it a house or any other thing it strikes.  

The legal status of sonic boom is that of an explosion, hence it has to be proved in the court. This 

creates undue hardship for the claimant for it is not easy to prove the damage as a result of sonic 

boom and not due to some other factors like inherent weakness of the structure etc., . Further, it is 

difficult to identify the defendant because the flight is at a height of 60,000 feet and by the time the 

boom is heard the flight had already moved away from the place of incident. Also, the number of such 

flights is quite high. Also, in cases of a supersonic jet flying over countries and creating booms in those 

countries where it does not operate getting a foreign judgment and enforcing it in the courts of the 

country in which the airline has assets is a very difficult task. Other problem associated with sonic 

booms is that it always gives rise to multiple suits. 

                                                           
40 [AIR 1999 CAL 15] 
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Remedies available in U.S include a claim under the Military Claims Act41 under which the Secretary 

of a military department can award damages up to $5000 for damage to property, injury or death. In 

Lorick vs. U.S42, the court held that a casual relation can be drawn between the over flight and the 

damages by the fact that the damages alleged did not exist prior to the over flight. This case eased to 

a certain extent the hardships present in establishing damage caused by sonic boom. Chapter XX, of 

the JAG Manual provides that if it is not possible to settle the matter (arising out of sonic boom) 

administratively then the claimant can file a suit under Federal Tort Claims Act, 28, U.S.C. 2672. In 

such cases, negligence has to be pleaded and proved. 

These problems seem to be limited to an extent with presently there being no passenger supersonic 

jets. The Aerospatiale-BAC Concorde, a supersonic passenger carrier, which started its flights in 1976 

retired in 2003.  However, efforts are on to have similar services in future which might bring the 

existing legal problems to the forefront and demand for a more comprehensive piece of legislation 

probably on a multilateral level. 

PART-VI 

The growth and development of aviation industry ever since its first flight, has been a boon to 

mankind. Much of our technological advances are focused on making it better. World trade is possible 

because of the various fast means of communications now being available ranging from 

telecommunications to air flights. However, while air flights have lead to huge advancement of human 

race, it has also given rise to several problems, primarily, at the environmental level. One of them is 

noise pollution and as we have seen through this paper, steps have been taken up through ICAO and 

national legislations. A more pressing area is that of sonic booms created by supersonic jets which at 

present seems to be present in a dormant form but requires effective measures for remedy. Noise 

pollution regulation pertaining to those from aircrafts and airports is subject of national regulation 

subject to general guidelines by ICAO. Good steps have been taken in this regard and with the ICAO 

propagating the “balanced approach” things are expected to become better. The problem of noise 

pollution from aircrafts and airports symbolizes the conventional tug of war between environment 

                                                           
41 10, U.S.C 2733 (1964) 
42 231 F. Supp. 978 (D. OKls.1964) 
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and development and the world community needs to be awake to this tug of war and try to maintain 

a delicate balance.  
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THEORY AND PRACTICE OF THE DOCTRINE OF SEPARATION OF 

POWERS IN INDIA 

AyanGuha1 & Neha Chauhan2 

 

 

INTRODUCTION 

“If men were angels, no government would be necessary; if angels were to govern men, neither internal nor external 

checks would be necessary. You must first enable the government to control the governed and then in the next place 

oblige it to control itself.3”        - James Madison. 

 

IThat’s why James Madison, Alexander Hamilton and others advocated that power needs to be 

checked as the concentration of powers in one institution or figure tends to be tyrannical. Even the 

democratically elected governments have overrun the rights of individuals without qualms.4 

Therefore, power needs to be tamed by separating it.  

The doctrine, although traceable to Aristotle, was enunciated in its concrete form by John Locke and 

Montesquieu. “John Locke distinguished between what he called (i) discontinuous legislative power; 

(ii) continuous executive power; (iii) federative power.5” 

                                                 
1 Assistant Professor, N.P.R.M Government College, West Bengal Education Service (W.B.E.S) and Doctoral Scholar, 
JamiaMiliaIslamia, New Delhi 
2 .L.M Student, Indian Law Institute (ILI), New Delhi 
3 James Madison, “The Structure of the Government Must Furnish the Proper Checks and Balances Between the 
Different Departments”, The Federalist No. 51, (February 6, 1778). 
4SudhanshuRanjan, Justice, Judocracy and Democracy in India: Boundaries and Breaches, 117, (Routledge, 2012). 
5I.P Massey, Administrative Law, 38, (Eastern Book Company, 7th Edition, 2008). 
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Montesquieu’s theory aimed at a “personal” separation of powers. This can be assessed when he 

wrote:  

“When the legislative and executive powers are united in the same person, or in the same body of 

magistrates, there can be no liberty. There would be an end of everything were the same man or the 

same body to exercise these three (legislative, executive and judicial) powers...6 

This doctrine became the guiding principle of the Constitutions of modern democracies. It is in this 

sense that the framers of the American Constitution imported the doctrine in framing the 

Constitution and hence the framers imported the doctrine in framing the Constitution and vested 

the legislative, executive and judicial powers in three distinct organs by the express letters of the 

Constitution. Articles I, II and III of the U.S Constitution are regarded as the most important 

constitutional incorporation of this doctrine.  

It would not be wrong to say that almost every country, with few exceptions of course, embodies 

this doctrine though in varying degrees. For instance, the doctrine of separation of powers is 

embodied in Article 20 II of the Basic Law of Germany i.e. the Federal Constitution of Germany 

which states that “All state authority is derived from the people. It shall be exercised by the people 

through elections and other votes and through specific legislative, executive and judicial bodies7” 

and is also protected against constitutional amendment by the “eternity clause” of Art 79 III. 

The central thesis of this doctrine is the protection of liberties of individuals. However, the doctrine 

has itself undergone change since Montesquieu’s enunciation of it as the role of state has 

transformed from being a police state to a welfare state. In the face of complex socio-economic 

problems which a welfare state faces, new institutions have been created and new procedures have 

been evolved by which the doctrine of “separation” has been largely diluted.8 

Though supporters of this doctrine believe that it protects democracy by preventing the system 

from becoming tyrannical, its critics refuse to accept it and point out the success of mingling powers 

in Parliamentary democracies.9 Thomas Hobbes and Walter Bagehot have been its most prominent 

                                                 
6Montesquieu, De L’ Espirit des Lois, (1748). 
7Basic Law for the Federal Republic of Germany(German Bundestag, Public Relations Division, 2010) 
8 M.P Jain & S.N Jain, Principles of Administrative Law, 22, (Lexis Nexis, 7th Edition, 2005) 
9 Supra note at 2, pg 118 
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critics. Walter Bagehot opposed the splitting of sovereignty and was of the view that it was 

deleterious to the health of the nation if at times of crisis one person is not in a position to take a 

final decision.10 

India also adopted the doctrine of separation of powers but with modifications to suit its own 

peculiar needs. But despite the drawing of the boundaries of each organ, there have been constant 

breaches of these boundaries by all the organs.  

INDIAN VERSION OF SEPARATION OF POWERS: THEORETICAL DIMENSIONS 

The system of checks and balances is one of the most salient features of our constitutional 

scheme.One of the many things that Constitutions do is split power among different institutions. 

And this division of power usually takes place between three bodies: legislature, executive and 

judiciary. Different constitutional systems vest each of these institutions with varying relative 

strengths. In some countries the judiciary may have limited powers of review; perhaps it can strike 

down actions by the executive and not by the legislature. Other countries may have stronger courts, 

with clashes routinely emerging between the legislature and the judiciary. In certain nations like 

USA, the legislature and executive are often pitted against one another. 

Though the executive power of the Union and of states is vested by the Indian Constitution in the 

President and the Governor respectively by virtue of Articles 53(1) and 154(1), there is no 

corresponding constitutional provision vesting the legislative and judicial powers in any particular 

organ. Therefore it is said that there is no rigid separation of powers under our Constitution. But the 

Supreme Court, in the Delhi Laws Act case, noticed that though our Constitution does not vest the 

legislative and judicial powers in the Legislature and the Judiciary in so many words, the majority, in 

effect, imported the essence of the modern doctrine of separation of powers.11Therefore, none of 

the organs of government under the Constitution can usurp the functions or powers which are 

assigned to other organs in the Constitution, expressly or by necessary implication. 

                                                 
10 Walter Bagehot, The English Constitution, 214, (Fontana/Collins, 1976). 
11In re, Delhi Laws Act, (1951) SCR 747. 
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In India foundation for the separation of powers was laid by Vithalbhai Patel who presided over the 

then Central Legislative Assembly and insisted on separation of executive, legislature and judiciary.12 

The theory of separation of powers signifies three formulations: 

(i)The same person should not form part of more than one of the three organs of the government 

(For instance, Ministers should not sit in Parliament). 

(ii)One organ of the government should not interfere with any other organ of the government. 

(iii)One organ of the government should not exercise the functions assigned to any other organ. 

Although the Indian Constitution does not embody any formalistic and dogmatic division of 

powers, but the idea has been embraced in an implied manner. 

The relationship between the judiciary and the executive has always been a delicate question. A 

society governed by Rule of law always demands for separation of the judiciary from the executive. 

The rule of law is always exposed to the danger of being encroached by the executive. It is in this 

context that proper functioning of a democracy requires a clear separation of the two. Therefore, the 

Directive Principle laid down in Article 50 of the Indian Constitution enjoins separation of Judiciary 

from Executive.  

Article 121 of the Constitution prohibits any discussion in Parliament on the conduct of judges of 

the Supreme Court or High Court except on a motion of their impeachment. Articles 122 and 212 

of the Constitution debar the courts from enquiring into the proceedings of Parliament and State 

Legislatures respectively.Articles 105(2) and 193(2) provide for immunity from any Court with 

regard to a speech made by a Member or a vote given by him in Parliament or in State Legislatures 

respectively.Like Judiciary and Legislature, the Executive also enjoys immunity. Articles 74(2) and 

163(3) explicitly lay down that the question whether any, and if so what, advice was tendered by 

Ministers to the President (in case of the Union government) and to the Governor (in case of state 

government) shall not be enquired into any court.  

                                                 
12 Supra note at 2, pg 127. 
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However, what will happen in case any organ encroaches upon the domain of the other is not given 

anywhere in the Constitution.In India, the constitutional scheme does not embody any formalistic or 

dogmatic division of powers. The Supreme Court in Ram JawayaKapur v. State of Punjab13 held:“Indian 

Constitution has not indeed recognized the doctrine of separation of powers in its absolute rigidity 

but the functions of the different parts or branches of the government has been sufficiently 

differentiated.”In Indira Nehru Gandhi v. Raj Narain14, Chief Justice Ray also observed that in the 

Indian Constitution there is separation of powers in a broad sense only. A rigid separation of powers 

as under the American Constitution or under the Australian Constitution does not apply in India.  

SEPARATION OF POWERS IN INDIA: PRACTICE AND BREACHES. 

“How did we get to a world where executive branch agencies routinely make law and where Congress tries by statute to 

surrender the most ancient of legislative prerogatives?15 

Although boundaries of different wings are defined in the Constitution, resentments arise as there 

are encroachments by one organ in the domain of other organs and claims and counter-claims of 

supremacy. Every organ takes recourse to the separation of powers doctrine to defend itself and 

attack others. 

Encroachment by Judiciary 

There has always been a conflict between the government and the judiciary since the inception of 

the court system. It is well established that courts have primarily two functions- judicial 

interpretation as found in Britain and judicial review as found in the U.S and ideally there should 

have been no controversy regarding the first rolebut there is queasiness in the executive as well as 

the legislature that the judiciary wrangles their powers in the name of interpretation.16Therefore the 

judiciary has been frequently criticized for foraying into the area of other wings and interpreting laws 

in a particular manner to aggrandize its own powers and jurisdiction. The discontent among 

legislators simmered to such an extent that in 1996 some MPs demanded a special session of 

                                                 
13AIR 1955 SC 549. 
14AIR 1975 SC 2299. 
15Steven G. Calabresi, Mark E. Berghausen, “The Rise and Fall of Separation of Powers”, 106(2),  Northwestern University 
Law Review , 529, (2012). 
16 Supra note at 2, pg 120. 
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Parliament to discuss the respective jurisdictions of these organs and the question of judicial 

activism.17 

In the name of upholding the rule of law and the independence of judiciary, some judgements of the 

Supreme Court amply shows that the boundaries are being breached and roles belonging to other 

organs have been usurped. In Lakshmikant Pandey v. Union of India18, the Supreme Court laid down 

principles and norms to be followed in adoption of Indian children by foreigners. In Vishakha v. 

State ofRajasthan19, the Supreme Court gave directions to stop sexual harassment of women at 

workplace and laid down its own guidelines in the form of law which would remain in force as long 

as an Act was not made by Parliament. The Supreme Court has variously held in that if there is a 

legislative vacuum, executive should fill it, and if it does not do so, the judiciary should do so. 

However, it contradicts the principle that enunciated in D.C Wadhwa v. State ofBihar20, that 

ordinances cannot replace legislations though the executive was filling a legislative vacuum.21 

Even for police reforms, the supreme court gave sweeping directions to both Union and States, for 

instance to give fixed tenures to police officials, and the creation of security commissions at state 

and central levels.22In this context SudhanshuRanjanhas argued that although the judiciary did it in 

the name of upholding the rule of law and though it is also true that police officials are frequently 

transferred for political reasons and for protecting criminal politicians, but it does not give the apex 

court a carte blanche to issue directions to give police officials fixed tenures.23 The Supreme Courts 

also gave guidelines as to how Central Vigilance Commissioner shall be selected.24 

In a democracy, it is for the people to realise that the government patronises crime and corruption 

and it is for the electorate to reject them through the election process.  

                                                 
17HardwariLal, “Separation of Powers”, Hindustan Times, 17 October, 1996. 
18AIR 1984 SC 469. 
19AIR 1997 SC 3011. 
20AIR 1987 SC 579. 
21 Supra note at 2, pg 132. 
22Union of India v. Prakash Singh & Others, (2006)SCC 1. 
23 Supra note at 2, pg 133. 
24 Centre for PIL &Anr v. Union of India &Anr., (2011) 4 SCC 1. 
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With respect to the directions given by the apex court for police reforms, some large states such as 

Uttar Pradesh, Tamil Nadu and Maharashtra have not complied with the order at all.25 

In Swami Shraddhananda v. State of Karnataka26, the Supreme Court created a third category of 

punishment in murder cases – lifelong imprisonment. The Court in this case found that the crime 

fell short of the ‘rarest of rare’ category in which the death sentence could be awarded but in court’s 

view life imprisonment which meant fourteen years of jail was too inadequate in the face of the 

horrendousness of the crime. Hence the court created a third type of punishment i.e. lifelong 

imprisonment meaning thereby that the convict would not be released till the end of his life.  What 

the court did is that it performed a legislative function. It is important to note that in earlier cases 

like Jagmohan Singh v. State of U.P27 and BachanSingh v. State of Punjab28, the Supreme Court had flatly 

refused to make standardisation or categorisation of the cases which deserved death sentence simply 

on the ground that it is for the legislature to define it.  

In some cases, the Supreme Court did not simply encroach on the jurisdiction of others, it virtually 

rewrote the Constitution. In the Second Judges’ Case29, the Constitution Bench of nine judges with two 

dissenting rewrote the Constitution by usurping the power of appointment of judges to the higher 

judiciary from the executive, on the specious ground that the Supreme Court must have the final say 

in the appointments if the independence of the judiciary is to be preserved. This decision divested 

the apex court of its moral authority as it sent the message that the Supreme Court was not 

interested in upholding the rule of law but in enlarging its power.30 

In the Jain Hawala case31, the Supreme Court took the role of monitoring the investigation being 

done by the Central Bureau of Investigation into corruption charges against the high and the mighty, 

and asked the CBI to report the progress to the apex court instead of the concerned Minister, thus 

breaking the chain of command. In the Fodder scam case32 also, it directed that the Patna High Court 

                                                 
25 Supra note at 2, pg 133. 
26(2008) 11 SCR 93. 
27AIR 1973 SC 947. 
28AIR 1980 SC 898. 
29Supreme Court Advocates-on-Record v. Union of India, AIR 1994 SC 268. 
30 Supra note at 2., pg 136. 
31VineetNarain v. Union of India, (1996) 2 SCC 1999. 
32Union of India & Others v. Sushil Kumar Modi, AIR 1997 SC 314. 
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would monitor the investigation conducted by the CBI. In Ram Jethmalani& Others v. Union of India33, 

the Supreme Court directly took over for the first time the investigation into black money. These 

instances amounted to rewriting the Constitution as it was a direct interference in the working of the 

police which must work independently. The Court did not stop there. It went on to give guidelines 

as to in what manner the CBI and Central Vigilance Commission should be restructured so that it is 

impervious to any extraneous influence.34 In VineetNarain case, Chief Justice J.S Verma reiterated 

the “filling the vacuum” theory: 

“... it is the duty of the executive to fill the vacuum by executive order because its field is 

coterminous with that of the legislature and where there is inaction even by the executive, for 

whatever reason, the judiciary must step in , in exercise of its constitutional obligations under the 

provisions (Article 32 and Article 142 of the Constitution) to provide a solution till such time as the 

legislature acts to perform its role by enacting proper legislation to cover the field.”35 

Directions given in Vishakha, Prakash Singh, VineetNarain and Centre for PIL and other such cases are 

tantamount to issuing ordinances of unlimited periods which even the Governor or the President, 

empowered under the Constitution, can issue only for a limited period when the House is not in 

session.36 The Supreme Court had reprimanded the executive for assuming the role of the legislature 

in D.C Wadhwa’s case, but it assumed the same role though its field is not even coterminous with the 

legislature. 

The higher court can certainly adumbrate the gaps or loopholes in the laws or the need for a new 

legislation to meet some requirement, but under no provision of the Constitution can it arrogate to 

itself the power to make laws or give directions to the legislature or the executive to do the same. 

On 16 October, 2006, the Supreme Court pulled up the government for a quota policy without data, 

and directed it to place before it in a sealed cover the report of the Standing Committee of 

Parliament on the Bill for reservation of Other Backward Classes in elite educational institutions, 

before it was tabled in the Parliament.37 It was a case of brazen overstepping striking at the very root 

                                                 
33(2011) 8 SCC 1. 
34 Supra note at 2, pg 136. 
35VineetNarain v. Union of India, (1998) 1 SCC 226, 266. 
36 Supra note at 2, pg 138. 
37 Supra note at 2, pg 144. 
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of parliamentary democracy as the Court can only step in after a Bill is legislated into an Act and not 

before the time when the Parliament has not even deliberated on it yet.  

There have been cases where the Supreme Court has commented upon the policy of the 

government. In NandiniSundar v. State of Chhatisgarh38, the Court lambasted the neo-economic policy 

of the government and held it responsible for the growth of black money and invidious inequality 

which has led to the menace of Maoism. Here the court entered the political thicket.  

Justice A.K Ganguly of the Supreme Court admitted that courts have now become the “institutions 

of governance” and he was frank enough to admit that “Courts are widening their jurisdiction and 

are now functioning as institutions of governance and not just arbitrators of disputes.39 

The former Chief Justice of India S.H Kapadia cautioned his colleagues immediately against 

breaching the doctrine of separation of powers:“We do not have the competence to make policy 

choices and run the administration. Judicial activism which is not grounded on textual commitment 

to the Constitution or the statute raises questions of accountability of the judiciary, whose members 

are not chosen by the democratic process and whose members are answerable to the electorate or to 

the legislature or the executive.40 

Thus it is sufficiently evident how the Supreme Court has upset the balance of powers in its favour. 

First, it annexed the power of the Executive in the name of independence of judiciary. The 

Prevention of Corruption Act applies to judges but the Supreme Court in Supreme Court Advocates-on 

Record Association v. Union of India41, laid down that no FIR would be registered against a judge of the 

higher judiciary without prior sanction of the Chief Justice of India. 

Thus the Supreme Court has disturbed the separation of powers scheme which is the basic structure 

of the Constitution. 

Executive‘s Claim of Supremacy 

                                                 
38(2011) 7 SCC 547. 
39 Harish V. Nair, “Supreme Court Judge: Courts now institutions of governance”, Hindustan Times, March 15, 2011. 
40S.H Kapadia, “Judges do not have the competence to make policy choices and run administration”, The IndianExpress, 
April 17, 2011. 
41AIR 1994 SC 268. 
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The executive can never claim supremacy as it is accountable to the legislature, but history has 

shown that strong governments have ridden roughshod over the legislature as well as the judiciary 

throwing constitutional provisions to the wind.42 In several countries, at different junctures, heads of 

government have acquired absolute powers, crushing other wings. In India, the former Prime 

Minister, Indira Gandhi with Parliament under her thumb, mauled the Constitution before and 

during the Emergency. How the Executive can make the Legislature totally irrelevant has been 

demonstrated in the D.C Wadhwa case, where the Government of the state of Bihar was ruled by 

ordinances and not by laws enacted by the legislature. Between 1971 and 1981, the Governor of 

Bihar promulgated nearly 2000 ordinances.43 Thus ordinances supplanted legislations.Montesquieu 

understood the dangers that power entails:“It has eternally been observed that any man who has 

power is led to abuse it...so that one cannot abuse power, power must abuse power.44” 

As a result he propounded the doctrine so that the legislature, executive and Judiciary keep a check 

on one another. 

Usurpation of Executive Power by the Legislature 

The Legislature also sometimes tramples on the domain of the Executive. In India, the Member of 

Parliament Local Area Development Scheme (MPLAD) and its counterpart MLALAD (Member of 

Legislative Assembly) Scheme are glaring examples of encroachment by the Legislature in the 

domain of the Executive. This Scheme is unparalleled and not to be found anywhere in the world. 

Under the scheme, the MPs and MLAs can choose some works for the creation of durable assets of 

national priorities, such as drinking water, education, public health, sanitation, roads and others. 

These are the concerns of the Local Bodies and Executive in general. The Commission to Review 

the Working of the Constitution, headed by Justice M.N. Venkatachaliah, as well as the Second 

Administrative Reforms Commission, recommended that this scheme be scrapped. 

Further, the legislators holding the “Office of Profit” is another reprehensible practice striking at the 

root of the doctrine of separation of powers. Further as these offices fall under the arena of the 

Executive, this severely compromises their role of keeping a watch on the functioning of the 

                                                 
42 Supra note at 2, pg 151. 
43Ibid. 
44 Supra note at 4. 
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Executive.In a parliamentary democracy, the Cabinet is the connecting link between the Executive 

and the Legislature. Though Ministers are members of legislature, their posts are not treated as 

office of profit. However, a large Council of Ministers militates against the doctrine of separation of 

powers as it dissipates the accountability of the executive to the legislature. Before the Ninety seven 

Constitutional Amendment in 2003, which limited the numbers of Ministers to 15 per cent of the 

total membership of the House, there were ‘airbus cabinets’ in different states leaving the role of 

keeping a watch on the executive to the Opposition only.45The amendment forced many Chief 

Ministers to drop several Ministers – the then UP Chief Minister topped the list by dropping as 

many as 37 Ministers.46The Council of Ministers should be as small as possible.Though each wing 

encroaches on the domain of one another, the conflict is generally between the legislature and 

executive on the one side and the judiciary on the other because the first two converge at several 

junctures.  

Rise and Fall of Separation of Powers in USA. 

Any discussion on the doctrine of separation of powers is incomplete without observing the fall of 

the doctrine in United States of America. The U.S Constitution which is said to embody the doctrine 

in clear and express terms by virtue of Articles I, II, III of the federal Constitution, has witnessed a 

practical dilution in the doctrine. All three branches of the federal government—the Legislative 

Branch, the Executive Branch, and the Judicial Branch—have taken on vitally important “functions” 

that are not assigned to them by the Constitution and that are inconsistent with a pure separation of 

powers functional theory.47 

The Congress today is for better or for worse knee-deep in the business of overseeing the execution 

of the law. Congress maintains an elaborate set of oversight and appropriations committees and 

subcommittees that follow everything the Executive Branch tries to do and that limit and constrain 

the President in law execution at every turn.48As a matter of practice, the US Congress has carved 

out for itself a huge role in law execution through the oversight and appropriations processes. 

                                                 
45 Supra note at 2, pg 168. 
46Ibid. 
47 Supra note at 13. 
48Ibid. 
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This role is nowhere mentioned in the Constitution, which does not specifically provide for 

legislative committees, and it is in important ways extra-constitutional.If the Congress is knee-deep 

in the business of law execution, it must also be said that the President is knee-deep in the business 

of lawmaking. Presidents functionally make law when they issue executive orders and proclamations. 

Presidential lawmaking is aided and abetted by Congress, which routinely delegates broad lawmaking 

power to presidential-Executive-Branch subordinates and sometimes to the President 

himself.49Today the federal judiciary in US is also performing functions that go well beyond the 

judicial function of deciding particular cases and controversies. It is seen that the US Supreme Court 

when it decides Fourteenth Amendment, substantive due process and Bill of Rights cases, it acts as a 

policy maker. For instance Roe v. Wade50, is an example of Supreme court legislating from the Bench 

when the court not only invalidated the abortion law in dispute but also purported to establish 

elaborate legislative standards for the allowance of abortion laws in the future. It would further be 

even correct to say that the Supreme Court has made more amendments to the American 

Constitution through judicial interpretation than the Congress itself.  

Over the last two centuries all three branches of the federal government have strayed markedly from 

a pure model of the functional separation of powers. The President, the Senate, the Supreme Court, 

and the House of Representatives are separate institutions from one another but they all exercise a 

blend of what Montesquieu would have called legislative, executive, and judicial power.51 

CONCLUSION 

The Indian and American experiences show that the doctrine of separation of powers in its classical 

sense cannot be applied to the modern government.  There has been a dilution of the doctrine 

particularly with the emergence of administrative state in which administrative agencies have 

legislative powers and perform adjudicative and executive functions as well.  

In America, one of the fundamental principles of constitutional law is: Delegatus non potest non 

delegarei.e. a delegate cannot delegate. Congress is a delegate of the Constitution and early decisions 

                                                 
49 In United States v. Curtiss-Wright Export Corp., US 304 (1936) the Court upheld the power of the President to issue a 
proclamation pursuant to a congressional statute that expressly authorized the President to prohibit the 
sale of weapons if he felt that such action would “contribute to the reestablishment of peace.” 
50 410 U.S. 113 (1973) 
51 Supra note at 13, pg 545. 
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laid down that the legislative power delegated to the Congress could not be re-delegated to others. 

Justice Harlan elucidated:“That Congress cannot delegate legislative power...is a principle as 

universally recognized as vital to the integrity and maintenance of the system of government 

ordained by the Constitution.52”But independent regulatory agencies like the Interstate Commerce 

Commission, Federal Trade Commission, Atomic Energy Commission etc. Considerably dilute this 

doctrine. 

In India, the welfare and socialistic aims and objectives cannot be achieved by the State without the 

growth of administrative processes. The growth of administrative processes in India has been made 

possible not just through legislations and executive actions but the Constitution itself provides for 

the establishment of administrative agencies to regulate a particular field i.e. Article 263 of the 

Constitution of India provides for the creation of Inter-State Council; Article 280 provides for the 

establishment of Finance Commission; Article 324 creates Election Commission of India. So in 

India, unlike USA, the accusation of the dilution of the doctrine of separation of powers through 

administrative process doesn’t hold much ground because the Constitution expressly provides ample 

scope for the growth of the same.  

In India, not only there is functional overlapping but personnel overlapping as well. The 

Constitution has invested the constitutional courts with the power to invalidate laws made by the 

Parliament and State Legislatures if the laws transgress constitutional limitation. Where an Act made 

by Parliament is invalidated by the Courts on the grounds of legislative incompetence, the legislature 

cannot enact a law declaring that the judgement of the court shall not operate.  But this does not 

mean that the legislature which is competent to enact the law cannot re-enact that law. The new law 

or the amended law can be challenged on other grounds but not on the ground that it seeks to 

ineffectuate or circumvent the decision of the court. This is what is meant by the system of ‘checks 

and balance’ inherent in the doctrine of separation of powers. If in the present age of welfare state, 

the doctrine cannot be applied in strict rigidity, this does not mean that the doctrine has no 

relevance in today’s world. The logic behind the doctrine is still valid. And the logic is that the centre 

of authority must be dispersed to avoid absolutism and not to promote ‘strictest classification’. 

Professor Wade writes that the objection of Montesquieu was against accumulation and monopoly 

                                                 
52Field v. Clark, 143 U.S. (1892). 
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of power rather than interaction between different wings of the government.53 Therefore, not 

‘impassable barriers’ and ‘unalterable frontiers’ but mutual restraint in the exercise of power by the 

three organs of the State is the soul of the doctrine of separation of powers. 

 

**** 

                                                 
53William Wade and Christopher Forsyth, Administrative Law, 251, (OUP, 11th Edition, 2014). 
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